
 

 

 
 
BVI1 response on the ESAMA`s Technical Advice on the CSDR Penalty Mechanism 
 
We welcome the initiative by ESMA to assess with the market the effectiveness and proportionality of 
the current penalty mechanism and propose, if justified, changes to the structure or severity of the 
mechanism and consider alternative methods for calculating cash penalties, including by introducing 
progressive penalty rates. 
 
• Key considerations 
 
We support the aim to achieve an efficient, integrated and safe market for securities clearing and settle-
ment in the EU, particularly for cross-border transactions. Efficient and safe securities settlement sys-
tems with an EU wide harmonized settlement discipline regime will benefit all investors and further pro-
mote a pan-European securities market. 
 
Highly regulated investment funds (UCITS/AIF) and asset managers are part of the Buy-side of whole-
sale financial services. Buy-Side firms are users of the post trading market infrastructure rather than 
providers of post trade services (e.g. CCPs, CSDs). The investment fund market in Europe is rather 
fragmented in terms of trade and post-trade operational models. The value chain of fund investing (pri-
mary market; subscription/redemption) and secondary market trading of fund shares (ETFs), and settle-
ment, custody and asset servicing usually works very efficiently in local markets in the EU and for most 
local funds.  
 
German investment fund management companies are not directly involved in the value chain of clear-
ing and settlement of securities transactions. They instruct the custodians of the investment funds to 
match and settle securities (e.g. equity, bonds, ETFs, fund units) belonging to such investment portfo-
lios. The custodians have a direct access with the CSDs. Investment fund management companies 
have to rely on the information obtained by the custodians in order to react in cases of settlement fails 
or buy-ins. The custodians have to ensure that all relevant settlement information needs to be sent as 
fast as possible to the fund management companies. This will enable the investment fund management 
companies to solve all discrepancies for unsettled and failing trades where a decision is required by the 
custodians from the investment managers. A fast transformation of settlement information from the fund 
custodian to the asset manager is of utmost importance if the settlement cycle will be shortened to 
T+1/0.  
 
(Institutional) investors defined as professional clients in MiFID are not involved in the clearing and set-
tlement process of securities transactions. There is only direct relationship between the fund manage-
ment company, the counterparty of the transaction (e.g. broker/dealer) and the fund custodian. 
 

 
1 BVI represents the interests of the German fund industry at national and international level. The association promotes sensible 
regulation of the fund business as well as fair competition vis-à-vis policy makers and regulators. Asset managers act as trustees 
in the sole interest of the investor and are subject to strict regulation. Funds match funding investors and the capital demands of 
companies and governments, thus fulfilling an important macro-economic function. BVI’s 114 members manage assets of some 
EUR 4 trillion for retail investors, insurance companies, pension and retirement schemes, banks, churches and foundations. With 
a share of 27%, Germany represents the largest fund market in the EU. BVI’s ID number in the EU Transparency Register is 
96816064173-47. For more information, please visit www.bvi.de/en. 
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Investment funds (may) delegate primary market and issuing functions to Transfer Agents (TA, transfer 
agent model) or Issuing Agents (IA). This function may also sit with the asset manager, a depositary 
bank or another specialised third party provider, usually a custodian bank. Markets where a dedicated 
service provider performs this function, the Transfer Agent (TA), are amongst others the UK and Ire-
land. In France and Germany this function is normally performed by the custodian, acting also as Issu-
ing Agent for the shares in the national and cross-border CSD’s. 
 
Besides the actively managed investment funds there is an increasing number of funds which are listed 
on stock exchanges, which often track indices, and whose main form of trading occurs in the secondary 
market, the so-called Exchange Traded Funds (ETFs). 
 
In the context of the recently concluded review of the CSDR, the agreement to maintain a mandatory 
buy-in as part of the settlement discipline regime should only be considered as a measure of last resort 
where the rate of settlement fails in the EU is not improving and may present a threat to financial stabil-
ity. Therefore, it is of utmost importance that the cash penalty system is carefully calibrated to improve 
settlement efficiency within the EU. This indicates that cash penalties will play an even greater role in 
ensuring settlement discipline in the future. We believe that certain features of the Settlement Discipline 
regime can be utilized to drive greater settlement efficiency and improved operational processes, for the 
ultimate benefit of the end investor. 
 
However, in order to make important updated regulatory decisions, such as imposing a more complex 
cash penalty system, regulators should act prudently and be guided by comprehensive and robust data 
assessments that include a review of the relevant settlement risks and impacts on financial stability and 
on the competitiveness of EU market participants (e.g. EU buy-side). According to our observation, 
such a comprehensive and robust data assessment on the settlement performance (including settle-
ment fail rates and cash penalty regime) has not been produced within the EU. In Europe there is a 
clear lack of high-quality, granular, public data on settlement fail rates and reasons, which has proved a 
barrier to assessing the current environment. ESMA confirms this in their consultation paper (please 
see para 45, p. 26 and para 51, p. 27) that they do not have data on the breakdown of cash penalties 
(by number and value) applied by CSDs and by asset type.  
 
There is currently no general methodology for calculating settlement rates, which leads to difference in 
figures produced by different sources. Publicly available data delivers only a very limited analysis on 
how settlement fails differ across various types of instrument, and on the average duration of settlement 
fails. EU-CSDs should be the “golden source of record” of settlement fails and responsible to deliver to 
ESMA and the national regulators accurate settlement data. The German buy-side has no (aggregate) 
data for settlement fails etc at hand.  
 
Furthermore, Europe has principally lower settlement efficiency rates than other regions, although it is 
difficult to draw a direct comparison due to significant differences in market structure, processes and 
standards. For instance, the US market regime for trading, clearing and settlement is concentrated in 
significantly fewer financial market infrastructures as compared to the significant fragmented EU eco-
system. The higher proportion of cross border transactions creates additional complexity in Europe – for 
example, in trade matching, settlement and position management processes. US market participants 
can assume with a high degree of certainty that their transaction will be settled in only one CSD (DTC).  
In Europe, it is important that counterparties proactively communicate and agree the place of settle-
ment, to reduce the likelihood of a any mismatches.  
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The introduction of the CSDR cash penalty regime in February 2022 has not improved the settlement 
efficiency for the German Buy-Side. Asset managers have to rely on the accurate information obtained 
by the (fund) custodians in order to react in cases of settlement fails. The custodians have to ensure 
that all relevant settlement information needs to be send as fast as possible to the fund management 
companies. This will enable the investment fund management companies to solve all discrepancies for 
unsettled and failing trades where a decision is required by the custodians from the investment manag-
ers. According to our observations the main reasons for settlement fails are missing securities on the 
Sell-Side, instructions that are sent too late to the markets or problems with the settlement instructions 
(SSIs). The introduction of the CSDR cash penalty system has increased the operational burden for the 
Buy-Side as they have to monitor every penalty of a failed trade which belongs to an investment funds 
without any additional value for the settlement efficiency. Some German asset manager have increased 
their internal resource to handle and to monitor only the cash penalty process thereby, increasing their 
operational costs without any additional value for the settlement efficiency. Also, some asset managers 
today use more internal resources to cover the cash penalty process than for the daily settlement dis-
crepancies.  
 
In this context, we expect more settlement fails on a daily basis for trades, large or small, in the short-
term with an EU move to T+1. However, at this stage, it is impossible to predict if the settlement fail 
rates will be higher over long period of time compared to the current settlement cycle in Europe. 
 
We do not see any value to modify the current CSDR cash penalty system and disagree with ESMA`s 
proposal to consider alternative methods for calculating cash penalties, by introducing progressive pen-
alty rates. We clearly expect more operational complexity and burden for the German buy side without 
any improvement for the settlement efficiency if progressive penalty rates are introduced as suggested 
within the consultation paper.  Furthermore, progressive penalty rates could distort the market by reduc-
ing liquidity, for instance for fixed income products. This would impeded the smooth and orderly func-
tioning of markets.  

• Specific comments 
 
We would like to make the following specific comments:  
 
Q1: Do you agree with ESMA’s proposal? Which Option is preferable in your view? Please also 
state the reasons for your answer.  
 
Q2: Do you have other suggestions? If yes, please specify and provide arguments.  
 
Q3: Do you agree with the approach followed for the Option you support to incorporate propor-
tionality in the Technical Advice? If not, please provide an indication of further proportionality 
considerations, detailed justifications and alternative wording as needed.  
 
Q4: What costs and benefits do you envisage related to the implementation of each Option? 
Please use the table below. Where relevant, additional tables, graphs and information may be 
included in order to support some of the arguments or calculations presented in the table be-
low. 
 
We consider the impact for the German buy-side to apply a possible approach only to one country 
within the EU (Denmark) as manageable. Normally, German asset managers rely on the information 
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provided by the (fund) custodians in respect to the interest rate paid for cash within the regulated in-
vestment fund (UCITS/AIFs).  
 
Q5: As a CSD, do you face the issue of accumulation of reference data related to Late Matching 
Fail Penalties (LMFPs), that may degrade the functioning of the securities settlement system 
you operate? If yes, please provide details, including data where available, in particular regard-
ing the number and value of late matching instructions, as well as for how many business days 
they go in the past from the moment they are entered into the securities settlement system, and 
the percentage they represent compared to the overall number and value of settlement fails on a 
monthly basis (please use as a reference the period June 2022 – June 2023).  
 
Q6. What are the causes of late matching? How can you explain that there are so many late 
matching instructions lasting during a very long period? What measures could be envisaged in 
order to reduce the number of late matching instructions?  
 
Q7: Do you agree with ESMA’s proposal to establish a threshold beyond which more recent ref-
erence data shall be used for the calculation of the related cash penalties to prevent the degra-
dation of the performance of the systems used by CSDs? Please also state the reasons for your 
answer.  
 
Q8: Do you agree with the threshold of 92 business days or 40 business days in order to pre-
vent the degradation of the performance of the systems used by CSDs? Please specify which 
threshold would be more relevant in your view:  
a)92 business days;  
b)40 business days;  
c)other (please specify).  
 
Please also state the reasons for your answer and provide data where available, in particular re-
garding the number and value of late matching instructions that go beyond 92 business days, 
40 business days in the past or another threshold you think would be more relevant, and the 
percentage they represent compared to the overall number and value of settlement fails on a 
monthly basis (please use as a reference the period June 2022 – December 2023).  
 
Q9: Do you agree that the issuer CSD for each financial instrument shall be responsible for con-
firming the relevant reference data to be used for the related penalties calculation? Please also 
state the reasons for your answer. 
 
Q10: In your view, where settlement instructions have been matched after the intended settle-
ment date, and that intended settlement date is beyond the agreed number of business days in 
the past, the use of more recent reference data (last available data) for the calculation of the re-
lated cash penalties should be optional or compulsory? Please also state the reasons for your 
answer.  
 
Q11: Do you have other suggestions? If yes, please specify, provide drafting suggestions and 
provide arguments including data where available.  
 
Q12: Do you agree with the approach followed to incorporate proportionality in the  
Technical Advice? If not, please provide an indication of further proportionality  
considerations, detailed justifications and alternative wording as needed. 
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Q13: What costs and benefits do you envisage related to the implementation of the  
approach proposed by ESMA? Please use the table below. Where relevant, additional  
tables, graphs and information may be included in order to support some of the  
arguments or calculations presented in the table below. 
 
Q14: If applicable (if you have suggested a different approach than the one proposed by ESMA), 
please specify the costs and benefits you envisage related to the implementation of the respec-
tive approach. Please use the table below. Where relevant, additional tables, graphs and infor-
mation may be included in order to support some of the arguments or calculations presented in 
the table below. 
 
We acknowledge the fact that late matching instructions are witnessed by the German Buy-Side in a 
relatively small proportion, for instance in the US market. Due to partial settlement, it may occur that a 
few securities transactions are pending for more than 90 days.   
 
We agree with the proposal that issuer CSDs for each financial instrument shall be responsible and lia-
ble for confirming the relevant reference data to be used for the related penalty calculation due to late 
settlement instructions. CSDs have the relevant matching and settlement information in order to calcu-
late the relevant reference data to be used for the related penalty calculation. Asset managers are not 
directly involved in the value chain of clearing and settlement of securities transactions. They instruct 
the custodians of the relevant investment funds to match and settle securities (e.g. equity, bonds, ETFs, 
fund units) belonging to such investment portfolios. The custodians have a direct access with the CSDs. 
Therefore, the Buy-Side do not have any data to make such a computation.  
 
Q15: Based on your experience, what has been the impact of CSDR cash penalties on reducing 
settlement fails (by type of asset as foreseen in the Annex to Commission Delegated Regulation 
(EU) 2017/389 since the application of the regime in February 2022? Please provide data and ar-
guments to justify your answer.  
 
The introduction of the CSDR cash penalty regime in February 2022 has clearly not improved the set-
tlement efficiency for the German Buy-Side. Asset managers have to rely on the information/accuracy 
obtained from the (fund) custodians in order to react in cases of settlement fails. The custodians have 
to ensure that all relevant settlement information needs to be send as fast as possible to the fund man-
agement companies. This will enable the investment fund management companies to solve all discrep-
ancies for unsettled and failing trades where a decision is required by the custodians from the invest-
ment managers.  
 
According to our observations the main reasons for settlement fails are missing securities on the Sell-
Side, instructions that are sent too late to the markets or problems with the settlement instructions 
(SSIs). The introduction of the CSDR cash penalty system has increased the operational burden for the 
Buy-Side as they have to monitor every penalty of a failed trade which belongs to an investment funds 
without any additional value for the settlement efficiency. They try principally to claim every (small) 
amount due to their fiduciary function. Therefore, some German asset manager have increased their 
internal resource to handle and to monitor the cash penalty process thereby, increasing their opera-
tional costs without any additional value for the settlement efficiency. Some asset managers use today 
more internal resources to cover the cash penalty processes than for the daily settlement discrepan-
cies.  
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German investment fund management companies are not directly involved in the value chain of clear-
ing and settlement of securities transactions. They instruct the custodians of the relevant investment 
funds to match and settle securities (e.g. equity, bonds, fund units, settled via CSDs) belonging to such 
investment portfolios. The custodians have a direct access with the CSDs. Therefore, investment fund 
management companies have clearly to rely on the settlement efficiency (including STP rates) and set-
tlement resources provided by the relevant (fund) custodians in order to react in cases of settlement 
fails, mismatches etc, resulting in a high STP rate for investment funds. At this stage, we cannot pro-
vide any figures. 
 
Q16: In your view, is the current CSDR penalty mechanism deterrent and proportionate? Does it 
effectively discourage settlement fails and incentivise their rapid resolution? Please provide 
data and arguments to justify your answer. 
 
Please see our answer to question Q15. We do not believe that the CSDR penalty mechanism discour-
age settlement fails and incentivise their rapid resolution. German asset managers have to rely on the 
settlement information provided by their (fund) custodians and their respective CSDs. We encourage 
the fund custodians to provide the relevant penalty information as fast as possible.  
 
Q17: What are the main reasons for settlement fails, going beyond the high level categories: 
“fail to deliver securities”, “fail to deliver cash” or “settlement instructions on hold”? Please 
provide examples and data, as well as arguments to justify your answer. 
 
Please see our answer to Q15. Within the fund industry, most settlement fails are generally caused by 
brokers/dealers and not by UCITS/AIFs as they are typically on the long only side. According to our ob-
servations, further main reasons for settlement fails are, instructions that are sent too late to the mar-
kets. However, our members have also witnessed problems with the accuracy of settlement instructions 
(SSIs). 

Q18: What tools should be used in order to improve settlement efficiency? Please provide ex-
amples and data, as well as arguments to justify your answer. 
 
Market participants (e.g. Buy-Side) should try to use as practical as possible more automated and rec-
ognised market tools (e.g. centralised SSI data base provided by specialised vendors) to match securi-
ties transaction on trade day. However, such usage of recognised market tools should be updated by all 
relevant market participants on a regular basis (e.g. SSI data base).  Due to the introduction of T+1 in 
the US at the end of May 2024, our members have already started to further automate and streamline 
their trading, matching and settlement processes in cooperation with their respected (fund) custodians 
on the basis of widely recognised market tools.  
 
Q19: What are your views on the appropriate level(s) of settlement efficiency at CSD/SSS level, 
as well as by asset type? Please provide data and arguments to justify your answer. 
 
We have no comments.  
 
Q20: Do you think the penalty rates by asset type as foreseen in the Annex to Commission Dele-
gated Regulation (EU) 2017/389 are proportionate? Please provide data and arguments to justify 
your answer. 
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Please see our answer to Q15.  
 
Q21: Regarding the proportionality of the penalty rates by asset type as foreseen in the Annex 
to Commission Delegated Regulation (EU) 2017/389, ESMA does not have data on the break-
down of cash penalties (by number and value) applied by CSDs by asset type. Therefore, ESMA 
would like to use this CP to ask for data from all EEA CSDs on this breakdown, including on the 
duration of settlement fails by asset type. 
 
We strongly agree with ESMA`s proposal that all EEA-CSDs should provide the relevant settlement 
data. There is currently no general methodology for calculating settlement rates, which leads to differ-
ence in figures produced by different sources. Publicly available data delivers only a very limited analy-
sis on how settlement fails differ across various types of instruments, and on the average duration of 
settlement fails. EU-CSDs should be the “golden source of record” of settlement fails and responsible to 
deliver to ESMA and the national regulators accurate settlement data. 
 
Q22: In your view, would progressive penalty rates that increase with the length of the settle-
ment fail be justified? Please provide examples and data, as well as arguments to justify your 
answer. 
 
We do not see any value to modify the current CSDR cash penalty system and disagree with ESMA`s 
proposal to consider alternative methods for calculating cash penalties, by introducing progressive pen-
alty rates. We clearly expect more operational complexity, costs and burden for the German Buy side 
without any improvement for the settlement efficiency if progressive penalty rates are introduced as 
suggested within the consultation paper. If progressive penalty rates would be introduced, it could be 
possible that such rates could be passed on within the value chain from the custodian over the asset 
manager to the final investor, who could ultimately pay the fee. 
 
Furthermore, progressive penalty rates could distort the market by reducing liquidity, for instance for 
fixed income products. Broker/Dealers acting for instance as market maker/liquidity provider could fac-
tor in progressive penalty rates, thereby deteriorating the price offerings for the Buy-side. This would 
impede the smooth and orderly functioning of markets. 
 
A well-calibrated and efficient cash penalties system should be simple to apply. Any possible changes 
to the current cash penalty system should not create more work for market participants and increase 
the risk for errors.  Our members tend to see progressive penalties as adding implementation costs in 
terms of complexity of systems, without necessarily reducing fails.  And considering that there can be 
multiple counterparties along a single transaction chain, the pass-on mechanism will make the calcula-
tion and accuracy of that penalty charge even more complex and prone to error. This will also lead to 
increased bilateral claims, increasing costs for the buy-side. 
 
 
 
Q23: What are your views regarding the introduction of convexity in penalty rates as per the 
ESMA proposed Option 2 (settlement fails caused by a lack of liquid financial instruments)? 
Please justify your answer by providing quantitative examples and data if possible.  
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Q24: Would it be appropriate to apply the convexity criterion to settlement fails due to a lack of 
illiquid financial instruments as well? Please justify your answer by providing quantitative ex-
amples and data if possible. 
 
Please see our answer to Q22.  
 
Q25: What are your views regarding the level of progressive penalty rates: a) as proposed under 
Option 1? b) as proposed under Option 2?  
 
Please see our answer to Q22. We disagree with the introduction of progressive penalty rates.  
 
Q26: If you disagree with ESMA’s proposal regarding the penalty rates, please specify which 
rates you believe would be more appropriate (i.e. deterrent and proportionate, with the potential 
to effectively discourage settlement fails, incentivise their rapid resolution and improve settle-
ment efficiency). Please provide examples and data, as well as arguments to justify your an-
swer. If relevant, please provide an indication of further proportionality considerations, detailed 
justifications and alternative proposals as needed.  
 
The introduction of the CSDR cash penalty regime in February 2022 has not improved the settlement 
efficiency for the German Buy-Side.  
 
However, in order to make important updated regulatory decisions, such as imposing a more complex 
cash penalty system, regulators should act prudently and be guided by comprehensive and robust data 
assessments that include a review of the relevant settlement risks and impacts on financial stability and 
on the competitiveness of EU market participants (e.g. EU buy-side). According to our observation, 
such a comprehensive and robust data assessment on the settlement performance (including settle-
ment fail rates and cash penalty regime) has not been produced within the EU. In Europe there is a 
clear lack of high-quality, granular, public data on settlement fail rates and reasons, which has proved a 
barrier to assessing the current settlement fail environment. 
 
Therefore, we strongly encourage ESMA in cooperation with the national competent authorities to pro-
vide a comprehensive assessment on the settlement performance (including settlement fail rates and 
cash penalty regime) for the EU. Based on this analyse ESMA should start again the discussion with 
the market participants whether an amendment of the current settlement cash penalty system within the 
EU is really necessary.   
 
Q27: What are your views regarding the categorisation of types of fails: a) as proposed under 
Option 1? b) as proposed under Option 2? Do you believe that less/further granularity is needed 
in terms of the types of fails (asset classes) subject to cash penalties? Please justify your an-
swer by providing quantitative examples and data if possible.  
 
Please see our answer to Q22.  
 
Q28: What costs and benefits do you envisage related to the implementation of progressive 
penalty rates by asset type (according to ESMA’s proposed Options 1 and 2)? Please use the 
table below. Where relevant, additional tables, graphs and information may be included in order 
to support some of the arguments or calculations presented in the table below. 
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Please see our answer to Q22. We do not see any value/benefit to modify the current CSDR cash pen-
alty system and disagree with ESMA`s proposal to consider alternative methods for calculating cash 
penalties, by introducing progressive penalty rates. We clearly expect more operational complexity, 
costs and burden for the German buy side without any improvement for the settlement efficiency if pro-
gressive penalty rates are introduced as suggested within the consultation paper. 
 
Q29: Alternatively, do you think that progressive cash penalties rates should take into account a 
different breakdown than the one included in ESMA’s proposal above for any or all of the follow-
ing categories: (a) asset type; (b) liquidity of the financial instrument; (c) type of transaction; (d) 
duration of the settlement fail. If you have answered yes to the question above, what costs and 
benefits do you envisage related to the implementation of progressive penalty rates according 
to your proposal? Please use the table below. Where relevant, additional tables, graphs and in-
formation may be included in order to support some of the arguments or calculations presented 
in the table below. 
 
Q30: Another potential approach to progressive penalty rates could be based not only on the 
length of the settlement fail but also on the value of the settlement fail. Settlement fails based on 
instructions with a lower value could be charged a higher penalty rate than those with a higher 
value, thus potentially creating an incentive for participants in settling smaller value instruc-
tions at their intended settlement date (ISD). Alternatively, settlement fails based on instructions 
with a higher value could be charged a higher penalty rate than those with a lower value. In your 
view, would such an approach be justified? Please provide arguments and examples in support 
of your answer, including data where available. What costs and benefits do you envisage related 
to the implementation of this approach? Please use the table below. Where relevant, additional 
tables, graphs and information may be included in order to support some of the arguments or 
calculations presented in the table below. 
 
 
Please see our answer to Q22. We do not believe that a more complex CSDR penalty rate regime will 
improve the settlement efficiency within the EU.  
 
Q31: Besides the criteria already listed, i.e. type of asset, liquidity of the financial instruments, 
duration and value of the settlement fail, what additional criteria should be considered when set-
ting proportionate and effective cash penalty rates? Please provide examples and justify your 
answer. Additional considerations to simplify the cash penalty mechanism, while ensuring it is 
deterrent and proportionate.  
 
Q32: Would you be in favour of the use of the market value of the financial instruments on the 
first day of the settlement fail as a basis for the calculation of penalties for the entire duration of 
the fail? ESMA would like to ask for the stakeholders’ views on the costs and benefits of such a 
measure. Please use the table below. Where relevant, additional tables, graphs and information 
may be included in order to support some of the arguments or calculations presented in the ta-
ble below. 
 
Q33: How should free of payment (FoP) instructions be valued for the purpose of the application 
of cash penalties? Please justify your answer and provide examples and data where available. 
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Q34: Do you think there is a risk that higher penalty rates may lead to participants using less 
DvP and more FoP settlement instructions? Please justify your answer and provide examples 
and data where available. 
 
Please see our answer to Q22.  
 
Q35: ESMA is considering the feasibility of identifying another asset class subject to lower pen-
alty rates: “bonds for which there is not a liquid market in accordance with the methodology 
specified in Article 13(1), point (b) of Commission Delegated Regulation (EU) 2017/583 (RTS 2)”. 
The information on the assessment of bonds’ liquidity is published by ESMA on a quarterly ba-
sis and further updated on FITRS. However, ESMA is also aware that this may add to the opera-
tional burden for CSDs that would need to check the liquidity of bonds before applying cash 
penalties. As such, ESMA would like to ask for the stakeholders’ views on the costs and bene-
fits of such a measure. Please use the table below. Where relevant, additional tables, graphs 
and information may be included in order to support some of the arguments or calculations pre-
sented in the table below. 
 
Please see our answer to Q22.  
 
Q36: Do you have other suggestions for further flexibility with regards to penalties for settle-
ment fails imposed on illiquid financial instruments? Please justify your answer and provide ex-
amples and data where available.  
 
Q37: How likely is it that underlying parties that end up with “net long” cash payments may not 
have incentives to manage their fails or bilaterally cancel failing instructions as they may “earn” 
cash from penalties? How could this risk be addressed? Please justify your answer and provide 
examples and data where available. 
 
Q38: How could the parameters for the calculation of cash penalties take into account the effect 
that low or negative interest rates could have on the incentives of counterparties and on settle-
ment fails? Please provide examples and data, as well as arguments to justify your answer. 
 
Q39: To ensure a proportionate approach, do you think the penalty mechanism should be ap-
plied only at the level of those CSDs with higher settlement fail rates? Please provide examples 
and data, as well as arguments to justify your answer. If your answer is yes, please specify 
where the threshold should be set and if it should take into account the settlement efficiency at:  
a) CSD/SSS level (please specify the settlement efficiency target); 
b) at asset type level (please specify the settlement efficiency target); or 
c) other (please specify, including the settlement efficiency target). 
 
Q40: Please specify what costs and benefits you envisage regarding the application of the pen-
alty mechanism only at the level of the CSDs with higher settlement fail rates.  Please use the 
table below. Where relevant, additional tables, graphs and information may be included in order 
to support some of the arguments or calculations presented in the table below. 
 
Q41: Do you think penalty rates should vary according to the transaction type? If yes, please 
specify the transaction types and include proposals regarding the related penalty rates. Please 
justify your answer and provide examples and data where available. Please specify what costs 
and benefits you envisage related to the implementation of your proposal. Please use the table 
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below. Where relevant, additional tables, graphs and information may be included in order to 
support some of the arguments or calculations presented in the table below. 
 
Q42: Do you think that penalty rates should depend on stock borrowing fees? If yes, do you be-
lieve that the data provided by data vendors is of sufficient good quality that it can be relied 
upon? Please provide the average borrowing fees for the 8 categories of asset class depicted in 
Option 1. (i.e. liquid shares, illiquid shares, SME shares, ETFs, sovereign bonds, SME bonds, 
other corporate bonds, other financial instruments). 
 
We have no comments.  
 
Q43: Do you have other suggestions to simplify the cash penalty mechanism, while ensuring it 
is deterrent and proportionate, and effectively discourages settlement fails, incentivises their 
rapid resolution and improves settlement efficiency? Please justify your answer and provide ex-
amples and data where available. Please specify what costs and benefits you envisage related 
to the implementation of your proposal. Please use the table below. Where relevant, additional 
tables, graphs and information may be included in order to support some of the arguments or 
calculations presented in the table below. 
 
Please see our answer to Q22.  
 
Q44: Based on your experience, are settlement fails lower in other markets (i.e. USA, UK)? If so, 
which are in your opinion the main reasons for that? Please also specify the scope and method-
ology used for measuring settlement efficiency in the respective third-country jurisdictions.  
 
We have no data at hand. Such information could only be provided by the EU-CSDs and not by indirect 
market participants (e.g. asset managers).   
 
Furthermore, Europe has principally lower settlement efficiency rates than other regions, although it is 
difficult to draw a direct comparison due to significant differences in market structure, processes and 
standards. For instance, the US market regime for trading, clearing and settlement is concentrated in 
significantly fewer financial market infrastructures as compared to the significant fragmented EU eco-
system. The higher proportion of cross border transactions creates additional complexity in Europe – for 
example, in trade matching, settlement and position management processes. US market participants 
can assume with a high degree of certainty that their transaction will be settled in only one CSD (DTC).  
In Europe, it is important that counterparties proactively communicate and agree the place of settle-
ment, to reduce the likelihood of a any mismatches.  
 
Q45: Do CSD participants pass on the penalties to their clients? Please provide information 
about the current market practices as well as data, examples and reasons, if any, which may im-
pede the passing on of penalties to clients.  
 
The market practices provide a different picture. Some CSD participants (e.g. (fund) custodians) pro-
vide the relevant penalty information to their clients (e.g. asset managers). Asset Managers have to rely 
on the penalty information provided by the CSD participants as they have to monitor every penalty of a 
failed trade which belongs to an investment funds (UCITS/AIF). However, some CSD participants (e.g. 
(fund) custodians) do not pass the relevant information to their clients. Therefore, some German asset 
managers have a bilateral agreement that no penalties will be distributed to the investment fund.  
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Q46: Do you consider that introducing a minimum penalty across all types of fails would im-
prove settlement efficiency? Is yes, what would be the amount of this minimum penalty and how 
should it apply? Please provide examples and data, as well as arguments to justify your answer.  
 
Q47: What would be the time needed for CSDs and market participants to implement changes to 
the penalty mechanism (depending on the extent of the changes)? Please provide arguments to 
justify your answer.  
 
Q48: Since the application of the RTS on Settlement Discipline, how many participants have 
been detected as failing consistently and systematically within the meaning of Article 7(9) of 
CSDR? How many of them, if any, have been suspended pursuant to same Article?  
 
Q49: In your view, would special penalties (either additional penalties or more severe penalty 
rates) applied to participants with high settlement fail rates be justified? Should such partici-
pants be identified using the same thresholds as in Article 39 of the RTS on Settlement Disci-
pline, but within a shorter timeframe (e.g. 2 months instead of 12 months)? If not, what crite-
ria/methodology should be used for defining participants with high settlement fail rates? Please 
provide examples and data, as well as arguments to justify your answer.  
 
Q50: How have CSDs implemented working arrangements with participants in accordance with 
article 13(2) of the RTS on Settlement Discipline? How many participants have been targeted? 
 
We have no comments.  
 
Q51: Should the topic of settlement efficiency be discussed at the CSDs’ User Committees to 
better identify any market circumstances and particular context of participant(s) explaining an 
increase or decrease of the fail rates? Please justify your answer. 
 
Yes, the settlement efficiency should be discussed at the CSDs’ User Committees to better identify any 
market circumstances and particular context of participant(s) explaining an increase or decrease of the 
fail rates. Indirect CSDs participants (e.g. Buy-Side) should also attend such User Committees in order 
to better understand settlement fail rates.  


