
 

 

 
BVI1 position on the review of the Alternative Investment Fund Managers Directive (AIFMD) 
 
In the EU, a total of EUR 10.7 trillion is invested in investment funds by private and institutional inves-
tors. With assets of EUR 3,000 billion, Germany is the largest market (source: ECB as of 30 June 2020) 
with a market share of 27 percent. With an annual growth rate of 7.0 percent, Germany is the second 
fastest growing market followed by Luxembourg (4.6 percent), Italy (3.9 percent), the Netherlands and 
France. In terms of funds issued in the EU (source: EFAMA as of 30 September 2020), the German AIF 
market accounts for EUR 2,002 billion out of EUR 6,325 billion in the EU, which corresponds to a share 
of 31.7 percent. France follows by a wide margin (EUR 1,143 billion or 18.1 percent). It is of utmost im-
portance to understand that alternative investment funds (AIFs) are more than just hedge funds. In 
terms of assets, hedge funds make up only 6 percent of the EU AIF market (by end of 2018)2. Most in-
stitutional investors are highly regulated entities such as insurance companies, banks or institutions for 
retirement provision which invest in investment funds with low leverage. 
 
In a context of continued inflows and growth of the asset management sector, financial stability bodies 
such as the European Systemic Risk Board (ESRB) and the European Central Bank (ECB) as well as 
ESMA have called for an impact assessment of the resilience of the current framework applying for as-
set managers. The Policy Recommendations3 of January 2017 published by the Financial Stability 
Board (FSB) have rationalised the political debate significantly. Rather than speculatively insinuating 
systemic risks based on mere quantitative considerations, the FSB addresses potential structural weak-
nesses in the existing fund regulation in a targeted manner. Accompanied by additional discussions be-
tween the roles and tasks of supervisory authorities, the current work is focused on understanding po-
tential implications from asset management activities such as liquidity mismatch of open-ended invest-
ment funds and leverage within funds. In this general debate, a distinction will need to be made be-
tween the impact on investors to protect their interests and the impact on the financial market to protect 
the financial stability.  
 
Functioning of the AIFMD regulatory framework, scope and authorisation requirements: Both the 
UCITS Directive and the AIFMD fully cover the activities of asset managers and provide strict and ap-
propriate rules on their authorisation, own funds requirements, operation conditions, organisational and 
transparency requirements, delegation of functions and reporting obligations to competent authorities. 
However, we suggest some amendments to improve the effectiveness of the AIFMD in avoiding diver-
gent approaches used by national legislation or existing market practices such as leverage, the availa-
bility of liquidity management tools, reporting and investor protection. We also highlight that managing 
investment funds differs fundamentally from business models of banks or other types of financial enti-
ties such as insurance companies. Asset managers are neither banks nor insurance companies, but a 
separate pillar of the financial economy. They act as agents on behalf of their investors and are subject 
to fiduciary duties to act in the best interest of investors. Own capital is only needed to ensure that the 
operational and potential professional liability risks are appropriately covered. The own fund 

 
1 BVI represents the interests of the German fund industry at national and international level. The association promotes sensible 
regulation of the fund business as well as fair competition vis-à-vis policy makers and regulators. Asset Managers act as trustees 
in the sole interest of the investor and are subject to strict regulation. Funds match funding investors and the capital demands of 
companies and governments, thus fulfilling an important macro-economic function. BVI’s 114 members manage assets more than 
3,6 trillion euros for retail investors, insurance companies, pension and retirement schemes, banks, churches and foundations. 
With a share of 27%, Germany represents the largest fund market in the EU. BVI’s ID number in the EU Transparency Register is 
96816064173-47. For more information, please visit www.bvi.de/en. 
2 Cf. ESMA Annual Statistical Report, EU Alternative Investment Funds 2020, 10 January 2020, ESMA50-165-1032.  
3 https://www.fsb.org/wp-content/uploads/FSB-Policy-Recommendations-on-Asset-Management-Structural-Vulnerabilities.pdf.  
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requirements of the UCITS Directive and the AIFMD are already designed to cover such losses and do 
not need any amendments. According to our experience based on the BVI’s Operational Risk Database 
statistics, operational risks materialising in our membership amount to about EUR 40,000 on average 
per year and company and over a period between 2005 and 2019. In this context, we strongly oppose 
extending authorisation of AIFMs to dealing on own account because this would change their entire 
business model and risk taking. This will be neither in the interest of the investors, nor of the AIF man-
ager, let alone of financial stability.  
 
Investor protection: The AIFMD sets a high level of investor protection for professional investors. 
However, we repeat our call for reducing information or using the option to waive the information which 
an AIFM should provide to professional investors. In that context, we advocate for the introduction of a 
new type of an AIF, the so called low-leverage AIF, that should be eligible for professional and a new 
type of semi-professional investors on the basis of a distribution passport. We do not consider an EU 
passport for the distribution of retail AIFs to be necessary. We also see no need for a depositary pass-
port.  
 
International relations and competitiveness: After a period of strong growth, the European fund in-
dustry is faced with the task of adapting to changing market conditions through increasing pressure on 
margins and technical developments. However, overregulation or double regulation by the EU (such as 
the challenging different reporting duties for asset managers) ties up enormous resources which asset 
managers could use more strategically. This hampers European asset managers in global competition. 
We therefore emphatically advocate a fundamental change in the EU's regulatory approach: In addition 
to the legitimate goals consumer protection and financial stability, EU legislators and supervisors must 
also consider the global competitiveness of European asset managers.  
 
International relations and delegation: It is of utmost importance to highlight that the AIFMD imposes 
the most comprehensive and stringent supervisory regime on delegation as compared to other EU leg-
islation in the financial sector. ESMA has already noted this in a letter4 to the European Commission on 
the third-country regime under MiFID II and proposed that the rules on delegation of critical and essen-
tial functions be adopted across the board along the lines of the delegation rules under the AIFMD. The 
German delegation business models for UCITS and AIFs have proven themselves for many years and 
show different well-established practices which are in line with the existing delegation rules under the 
AIFMD, also with those on the designation of a letterbox entity. In order to increase operational efficien-
cies within and outside the group, to reduce costs and, above all, to use expertise in certain markets, 
sectors or regions, 22 percent of German mutual funds like UCITS and 60 percent of German AIFs with 
institutional investors have currently delegated portfolio management to third parties within Germany, 
the EU and to entities in third countries (measured in terms of fund assets in each case). In particular, 
the structure of white label funds as such is by no means different from ‘regular’ funds. We therefore do 
not see the need to complement the delegation rules with further clarifications on the maximum extent 
of delegation or with a list of core or critical functions that must always be performed internally and may 
not be delegated to third parties. Hence, we see interrelationship between the sector-specific delegation 
rules and the new proposals on digitalisation of operational resilience (DORA) to cover activities pro-
vided by critical third parties. In order to ensure legal certainty and supervision convergence, ESMA 
may issue guidelines to ensure a consistent assessment of delegation structures across the Union. We 
stand ready to support ESMA in finding practical and efficient solutions.  
 

 
4 Available under the following link: https://www.esma.europa.eu/press-news/esma-news/esma-letter-european-commission-mi-
fid-iimifir-third-country-regimes.  
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Financial stability and reporting: One of the key elements of the AIFMD is the objective to enable su-
pervisors to appreciate and mitigate potential systemic risk building up in financial markets from differ-
ent sources. We welcome the latest ESMA analysis5 of investment funds, confirming that the fund in-
dustry is resilient and able to absorb economic shocks. We also welcome that ESMA has already 
started establishing guidance to address risks and to identify the effect of macro-systemic shocks af-
fecting the economy as a whole. However, financial stability supervisors need to operationalise their 
macro-prudential toolkit. We see the need for further improvements in information and data sharing be-
tween all financial stability bodies such as ESMA, ESRB, ECB, national central banks and national 
competent authorities. This requires a single regulatory reporting mechanism which will reduce opera-
tional effort and burden for asset managers as well as supervisory authorities. For a common under-
standing of financial stability risks and in order to avoid excessive burdens for cross border activities of 
asset managers, the main challenge is to agree at least on harmonised data reporting and exchange 
standards between the industry and supervisory bodies to enable better understanding and supervision. 
The AIFMD reporting as an aggregated and consolidated reporting standard is appropriate to fulfil its 
purpose of monitoring systemic risks of AIFs. Nevertheless, we see overlaps with other reports such as 
transaction reporting under EMIR, MIFIR and SFTR, central bank reporting for statistical purposes on 
funds as well as the regulatory fund reports for money market funds and the various national UCITS re-
ports. A general overhaul of fund reporting towards mere raw data delivery can meet the demands of 
supervisors for more granular data to monitor systemic risks in the long run. However, this requires a 
fundamental overhaul of all fund reporting. For a short-term solution, this demand can be ensured 
through a new, yet to be defined data exchange between supervisory authorities that already have 
granular data (e.g. via central banks or EMIR/MiFIR transaction reporting) and maintaining the aggre-
gated and consolidated data collection approach. We therefore propose only minimal changes in the 
short run to improve AIFMD reporting. In any case, we oppose to setting up a completely new UCITS 
reporting different from the AIFMD reporting because this will lead to further fragmentation of invest-
ment fund reports. The removal of regulatory obstacles which hinder the efficient functioning of the cap-
ital markets should be considered an overarching priority. 
 
Liquidity management tools (LMTs): LMTs should be made available in all jurisdictions. Open-ended 
funds have at their disposal different tools for dealing with liquidity shortages, including the possibility to 
suspend redemptions. The wide variety of liquidity management tools across jurisdictions such as exit 
charges, gates, limited redemption restrictions, dilution levies, side letters which limit redemption rights 
or notice periods will help to reduce liquidity mismatches in open-ended funds and increase the likeli-
hood that redemptions can be met even under stressed market conditions. However, legislators in vari-
ous jurisdictions need to close the gap and make available all liquidity tools set out in IOSCO’s report6to 
funds. That involves a need for a common understanding based on general principles on EU-level on 
how to use such tools. In any case, it must always remain at the discretion of the manager of the funds 
to decide which tools they want to use because of very different fund types and structures. Deployed 
appropriately, their use or possible use can create a sense of constructive ambiguity amongst market 
participants which can help to encourage better market discipline in stressed situations. As a last resort, 
redemption should be suspended under the precondition that no alternative is available under the fund 
rules or other potential liquidity management tools are considered inappropriate. 
 
Leverage: There is a need for a common understanding on how to calculate leverage in investment 
funds. Leverage in investment funds means methods such as the use of derivatives, borrowing of cash 

 
5 ESMA, Report, Recommendation of the European Systemic Risk Board (ESRB) on liquidity risk in investment funds, 
12.11.2020, ESMA 34-39-1119; Economic Report, Stress simulation for investment funds 2019, 5.9.2019, ESMA 50-164-
2458.  
6 Available under the following link: https://www.iosco.org/library/pubdocs/pdf/IOSCOPD590.pdf.  
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or securities which might, but not necessarily increase the ratio of the fund’s market exposure over its 
net asset value. There is a wide variety of funds and fund strategies in different jurisdictions and market 
structures which allow different methods to increase leverage. In this respect, the use of leverage is not 
a risk as such. According to the AIFMD, managers of AIFs are required to set leverage limits for the 
funds they manage, to monitor the leverage and to disclose information regarding the overall level of 
leverage employed vis-à-vis investors and competent authorities. UCITS are legally restricted in using 
leverage methods such as derivatives and borrowing agreements. In addition, national legal require-
ments limit the use of leverage methods in certain funds. Even if the acceptable methods by which the 
fund manager could increase the fund’s exposure differ among investment funds in order to protect in-
vestors, the metric for the calculation of the market exposure should be based, in principle, on the same 
method for both UCITS and AIFs. Such an approach would efficiently ensure a sustainable and mean-
ingful understanding and monitoring of leverage for financial stability purposes. However, it is important 
to highlight that the use of leverage by investment funds is limited within the European market, with the 
notable exception of hedge funds. According to a survey within our membership, the exposure of nearly 
all German AIFs relating to borrowing arrangements and derivative instruments (with hedging and net-
ting) does not exceed leverage on a substantial basis (three times the fund's net asset value). Moreo-
ver, all German open-ended AIFs observe the UCITS limit on global exposure to derivative instruments. 
 
Sustainability/ESG: The asset management industry as the linking piece between capital supply and 
capital demand has a key role to play in the field of responsible and sustainable investing. However, to 
help the EU meet its ambitious sustainability goals, asset managers need access to relevant, compara-
ble and high quality ESG data for their stock selection, preferably from all companies worldwide. In view 
of this data challenge that will certainly persist in the next couple of years, we do not deem it feasible to 
require quantitative disclosures of sustainability risks from AIFMs. While methodologies evolve, and un-
til the availability of non-financial information has improved, AIFMs should always have the option to 
provide qualitative disclosures to investors. Moreover, integration of principal adverse impacts (PAIs) 
and other non-financial considerations in the investment process should not be mandatory for all prod-
ucts but depend on the investment objectives and preferences of fund investors. As regards the EU 
Taxonomy, we fully support its underlying concept as a standard for assessing financial products in 
view of their environmental commitments. As a consequence of this approach, the use of the EU Tax-
onomy in the investment process must remain optional. 
 
Miscellaneous (competence of ESMA and single rule book): Here, we stand by our previous posi-
tion that ESMA should not be given additional powers for direct product supervision of EU funds. If at 
all, we could envisage a role for ESMA as a gateway for third-country providers and products or as the 
hub for the “European Single Access Point” proposed by the Commission in its new Capital Markets 
Union Action Plan. Furthermore, the coexistence of the UCITS and AIFM Directives, in addition to fur-
ther pieces of EU legislation like EuVECA and EuSEF Regulations, has proven to be successful. We 
advise against an overhaul of the proven and tested regulatory framework for investment funds without 
any evidence of material shortcomings.  
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I. FUNCTIONING OF THE AIFMD REGULATORY FRAMEWORK, SCOPE AND 
AUTHORISATION REQUIREMENTS 
 
The central pillar of the AIFMD regulatory regime is a European license or a so-called AIFM passport. EU AIFMs 
are able to manage and market EU AIFs to professional investors across the Union with a single authorisation. This 
section seeks to gather views on potential improvements to the AIFMD legal framework to facilitate further integra-
tion of the EU AIF market. The objective is to look at the specific regulatory aspects where their potential refining 
could enhance utility of the AIFM passport, gathering data on concrete costs and benefits of the suggested im-
provements, at the same time ensuring that the investor and financial stability interests are served in the best way. 
A number of questions focus on the level playing field between AIFMs and other financial intermediaries. 
 
Question 1. What is your overall experience with the functioning of the AIFMD legal framework? 
 

 Very satisfied  
 Satisfied  
 Neutral  
 Unsatisfied  
 Very unsatisfied 
 Don’t know / no opinion / not relevant 

 
Question 2. Do you believe that the effectiveness of the AIFMD is impaired by national legisla-
tion or existing market practices? 
 

 Fully agree 
 Somewhat agree 
 Neutral  
 Somewhat disagree  
 Fully disagree 
 Don’t know / no opinion / not relevant 

 
 
Question 2.1 Please explain your answer to question 2, providing concrete examples and data to 
substantiate it: 
 
In general, the AIFMD sets a high standard of harmonisation in the alternative investment fund man-
agement sector and ensures a consistent regulatory approach to potential risks for the financial system, 
better co-ordinated supervision, a high level of investor protection and improves the market integration 
of EU AIFs. However, we see the need for some amendments to improve the effectiveness of the 
AIFMD in avoiding divergent approaches used by national legislation or existing market practices in the 
following areas:  
 
Liquidity management tools (LMTs): Open-ended funds have at their disposal different tools for deal-
ing with liquidity shortages, including the possibility to suspend redemptions. The wide variety of liquid-
ity management tools across jurisdictions such as exit charges, gates, redemption restrictions, dilution 
levies, side letters which limit redemption rights or notice periods will help to reduce liquidity mismatch 
in open-ended funds and increase the likelihood that redemptions can be met even under stressed mar-
ket conditions. However, legislators have to close the gap to make all liquidity tools set out in IOSCO’s 
report available to funds in instances of stressed market conditions. This could be achieved for instance 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD590.pdf
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by amending Article 47(1)(e) AIFMR in the sense that LMTs should be made available in each EU 
member state. That involves a need for a common understanding based on general principles on EU 
level on how to use such tools. Therefore, it could be helpful to refer under this Article to a new Annex 
of the Delegated Regulation which provides a list of such LMTs with a broad definition. In any case, it 
must be at the discretion of the manager of the funds which tools they want to use because of very dif-
ferent fund types and structures. Deployed appropriately, their use or possible use can create a sense 
of constructive ambiguity amongst individual market participants which can help to encourage better 
market discipline in stressed situations. As a last resort, redemption should be suspended under the 
precondition that no alternative is available under the fund rules or other potential liquidity management 
tools are considered inappropriate. 
 
Leverage: We refer to our answer to Q 79.1 where we propose some improvements of to the calcula-
tion methods.  
 
AIFMD reporting: The reporting requirements for AIFs and their managers (AIFMs) are harmonised 
within the EU and similar in each EU member state. However, it was not helpful as ESMA published in 
October 2013 an opinion with additional reporting requirements (opinion on collection of information for 
the effective monitoring of systemic risk under Article 24(5), first sub-paragraph, of the AIFMD, 
ESMA/2013/1340). In this opinion ESMA requires a detailed set of additional information that National 
Competent Authorities (NCAs) could obtain from AIFMs to report on a periodic basis. This leads to the 
situation that some NCAs require AIFMs to report these additional data and others not. Regarding cross 
border activities of AIFMs, this leads to different standards and the need for internal control systems 
and check lists in which country such additional reports are not required to deliver. As the conse-
quence, different reports provided by the AIFMs complicate the assessment of the data by ESMA.  
 
Investor protection: We refer to our answers to Q 21/Q 36-38 and repeat our call for reducing infor-
mation or providing the option for professional investors to waive the information which an AIFM is 
obliged to provide. In that context, we advocate for the introduction of a new investor category for the 
semi-professional investor in combination with a distribution passport for low-leverage AIFs. 
 
 
Question 3. Please specify to what extent you agree with the statements below: 
 
The AIFMD has been successful in achieving its objectives as follows: 
 

 1 
(fully 

disagree) 

2 
(somewhat 
disagree) 

3 
(neutral) 

4 
(somewhat 

agree) 

5 
(fully 

agree) 

Don't know  
No opinion  
Not applica-

ble 
creating internal 
market for AIFs     X  

enabling monitoring 
risks to the financial 

stability 
   X   

providing high level 
investor protection     X  

 
Other statements: 
 

 1 
(fully 

2 
(somewhat 

3 
(neutral) 

4 
(somewhat 

5 
(fully 

Don't know – 
No opinion  
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disagree) disagree) agree) agree) Not applica-
ble 

The scope of the 
AIFM license is clear 
and appropriate 

    X  

The AIFMD costs 
and benefits are bal-
anced (in particular 
regarding the regula-
tory and administra-
tive burden) 

    X  

The different compo-
nents of the AIFMD 
legal framework op-
erate well together to 
achieve the AIFMD 
objectives 

    X  

The AIFMD objec-
tives correspond to 
the needs and prob-
lems in EU asset 
management and fi-
nancial markets 

    X  

The AIFMD has pro-
vided EU AIFs and 
AIFMs added Value 

    X  

 
 
Question 3.1 Please explain your answer to question 3, providing quantitative and qualitative 
reasons to substantiate it: 
 
We agree with the findings of the European Commission in its report assessing the application and the 
scope of the AIFMD. In particular, the AIFMD plays an important role in creating an internal market for 
AIFs and reinforcing the regulatory and supervisory framework for AIFMs in the Union. Most of the re-
quirements stated in the AIFMD were already standard for German asset managers managing open-
ended AIFs non-UCITS funds because they already operated with great transparency for investors and 
supervisors. However, the AIFMD sets a high standard in harmonisation of these rules within the EU. 
This also applies for the strict rules on risk and liquidity management which provide high-level investor 
protection. The implementation of AIFMD in Germany has significantly reduced the so-called ’grey capi-
tal market’. Closed-ended funds and their providers have not been subject to regulation and supervision 
before AIFMD which has caused many problems in the past. The AIFMD implementation in Germany 
has triggered prudential regulation of this market sector. 
 
Moreover, competent authorities already facilitate analysis of the risk impact of AIFs in the European 
Union. In particular, information of the risk profile of AIFs gathered by NCAs are shared with ESMA and 
the ESRB so as to facilitate a comprehensive analysis of the impact of the risk profile (including lever-
age and liquidity) of AIFs on the financial system in the Union as well as a common response to poten-
tial risks. These measures ensure that NCAs can quickly intervene on a case by case basis in the event 
of identified potential risks to financial stability or to the functioning of financial markets. We therefore 
welcome the publication of ESMA’s reports on their analyses of the AIF market: As a main outcome, the 
fund industry is resilient and can absorb economic shocks. We also welcome that ESMA has already 
started establishing guidance to operationalising existing tools to address risks and to identify the effect 
of macro-systemic shocks affecting the economy. These tools need to be implemented by supervisory 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020DC0232&from=EN
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authorities to improve their capability to assess and monitor potential risks to the financial stability 
based on a common understanding. These assessments should be used by all financial stability bodies 
such as the ESRB and the ECB. That involves the need for country-by-country analyses and the need 
for further strengthening data exchange between supervisory authorities and financial stability bodies.  
 
Question 4. Is the coverage of the AIFM license appropriate? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 4.1 What other functions would you suggest adding to the AIFM license? 
Please explain your choice also considering related safeguards and requirements, such as pro-
tecting against potential conflicts of interest, where appropriate, disadvantages and benefits of 
the proposed approach: 
 
The activities and services covered by the AIFM licence are sufficient and do not need to be extended.  
 
Question 5. Should AIFMs be permitted to invest on own account? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 5.1 If yes, what methods and limitations to this possibility should be imposed? 
Please explain your proposition in terms of conflicts of interest, benefits and disadvantages as 
well as costs, where possible: 
 
Asset managers act as trustees for the investors of the funds they manage. Dealing on own account 
means trading against proprietary capital resulting in the conclusion of transactions in one or more fi-
nancial instruments (Article 4(1)(6) MiFID II). In other words, dealing on own account takes place when 
a firm puts its own books at risk (ESMA Consultation Paper Guidelines on transaction reporting, refer-
ence data, order record keeping & clock synchronisation, 23 December 2015, ESMA/2015/1909, p. 49). 
Allowing asset managers to deal on own accounts would change their entire business model and risk 
taking. This could also increase the risk of a management company becoming insolvent and thus losing 
its authority to manage the funds on behalf of its investors. This will be neither in the interest of the in-
vestors, in the interest of the AIF manager nor in the interest of the financial stability.  
 
Question 6. Are securitisation vehicles effectively excluded from the scope of the AIFMD? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 6.1. What elements would you suggest introducing into the AIFMD to exclude securiti-
sation vehicles from the scope of the AIFMD more effectively and reducing regulatory arbitrage 
possibilities? Please explain:  
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We are not aware of regulatory arbitrage possibilities regarding securitisation vehicles.  
 
Question 7. Is the AIFMD provision providing that it does not apply to employee participation 
schemes or employee savings schemes effective? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 7.1 Please explain your answer to question 7: 
 
Employee participation or savings schemes have always been an important aspect of organisation and 
management in companies based on national, labour, social and tax law. Various European govern-
ments have historically developed their own legislative arrangements to promote the involvement of 
employees. The exemption of these participation or savings schemes from the scope of the AIFMD en-
sure precise alignment to the local conditions in the respective markets.  
 
Question 8. Should the AIFM capital requirements be made more risk-sensitive and proportion-
ate to the risk-profile of the managed AIFs? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 8.1 Please explain your answer to question 8, presenting benefits and disadvantages 
of your approach as well as potential costs: 
 
Rigorous capital requirements for investment management companies are already imposed by the 
AIFMD or UCITS Directive; these requirements reflect the specific risks of the special business models 
irrespective of whether they also conduct additional services such as services for which certain MiFID 
conduct rules apply. These requirements consider that asset managers do not have custody over the 
assets, as these are held – or more precisely, ‘safe-kept’ – by depositaries. Therefore, they do not hold 
the client’s money. The assets in the fund portfolio are kept segregated and are thus never part of the 
asset manager’s own balance sheet. Importantly, the investment proceeds – whether positive or nega-
tive – belong to the investor. Therefore, there is no direct link between the risk exposure of the man-
aged assets and the solvency of the manager’s balance sheet as they do not trade on the own books of 
the management company. Therefore, fundamental differences exist between the business models of 
asset managers and the banking sector. 
 
Question 9. Are the own funds requirements of the AIFMD appropriate given the existing initial 
capital limit of EUR 10 million although not less than one quarter of the preceding year's fixed 
overheads? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 
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Question 9.1 Please explain your answer to question 9, detailing any suggestion of an alterna-
tive policy option, and presenting benefits and disadvantages of the entertained options as well 
as costs: 
 
Existing capital requirements (including limit of EUR 10 million): AIFMs are required to have an 
initial capital of at least EUR 300,000 (internally managed AIF) or EUR 125,000 (externally managed 
AIF). The limit of EUR 10 million only applies for additional volume-based capital requirements in the 
meaning of Article 9(3) AIFMD in covering operational risks. According to our experience based on the 
BVI’s Operational Risk Database statistics, operational risks materialising in our membership amount to 
about EUR 40,000 on average per year and company and over a period between 2005 and 2019. This 
amount shows that the existing limit of EUR 10 million is appropriate to cover operational risks that 
could occur in providing asset management services. Other costs which are not linked to these risks 
are covered by the fixed overhead requirements which fully reflect fixed costs occurring on a regular 
basis. Therefore, if the fixed-cost-based capital amount is higher than the volume-based, the fixed-cost-
based amount applies without a cap. Moreover, additional requirements of Article 9(7) AIFMD apply to 
cover potential professional liability risks. Such a capital calculation based on a mix of volume figures 
and fixed costs have proven successful in a simple and appropriate way.  
 
Fixed overheads requirements (FOR): The FOR are an essential pillar of the capital requirements of 
asset managers. We support the approach that the FOR should remain as a main part of a capital re-
gime. In particular, the amount of at least one quarter of the fixed overheads of the preceding year is 
appropriate. 
 
However, there is no legal provision on how investment management companies shall calculate the 
minimum capital limit. The current reference in Article 7(1)(a)(iii) of the UCITS Directive and Article 9(5) 
of the AIFMD for the FOR only cover the amount of at least one quarter without clarifying the calculation 
method of the fixed overheads. In particular, the Delegated Regulation No 2015/488 which currently 
specifies the calculation of the fixed overheads under Article 97 CRR is limited in scope to investment 
firms. Therefore, we request the European Commission to add a clarification that ESMA shall develop 
draft regulatory technical standards under the AIFMD (and UCITS Directive) to supplement the calcula-
tion of the fixed overheads.  
 
This is all the more important as the new references in Article 60 and 61 of the Directive (EU) 
2019/2034 on the prudential supervision of investment firms (IFD) with amendments of the UCITS Di-
rective and AIFMD to the new Article 13 of the Regulation (EU) 2019/2033 on the prudential supervision 
of investment firms (IFR) could be understood in such a way that all requirements of Article 13 IFR (in-
cluding the mandate given to the EBA to develop draft regulatory standards to further specify the calcu-
lation of the FOR under Article 14(4) IFR) shall also cover activities of management companies author-
ised under the AIFMD or UCITS Directive. This is not our understanding, nor is it the understanding of 
the EBA, which just has made proposals for final draft technical standards on the prudential treatment 
of investment firms. The special business models of managers of AIFs or UCITS authorised under the 
AIFMD or UCITS Directive are not considered within that investment firm framework. Moreover, it will 
be more consistent to require all capital-based figures of managers of investment funds under their own 
rule books.  
 
Question 10. Would the AIFMD benefit from further clarification or harmonisation of the require-
ments concerning AIFM authorisation to provide ancillary services under Article 6 of the 
AIFMD? 
 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/RTS/961461/Final%20draft%20RTS%20on%20prudential%20requirements%20for%20Investment%20Firms%20%28EBA-RTS-2020-11%29.pdf
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 Fully agree 
 Somewhat agree 
 Neutral  
 Somewhat disagree  
 Fully disagree 
 Don’t know / no opinion / not relevant 

 
Question 10.1 Please explain your answer to question 10, presenting benefits and disad-
vantages of the entertained options as well as costs: 
 
The requirements concerning AIFM authorisation to provide ancillary services under Article 6 of the 
AIFMD are appropriate. With respect to the provision of ancillary services, it is more pertinent to think 
about an obligation for service recipients to ensure that the relevant services can be obtained from 
other parties in emergency situations than to impose business continuity obligations on service provid-
ers. Pricing and valuation services, risk modelling services and other back office functions are being of-
fered by portfolio managers, but more often provided by specialised firms not subject to specific regula-
tion. Therefore, it seems more important from the systemic perspective that business continuity of asset 
managers and other regulated entities as recipients of such services is warranted by appropriate 
measures. This is already ensured by the fact that fund managers are required to ensure continuity and 
quality of delegated functions in case of termination of relevant contracts. In practice, this means that 
they need to establish emergency plans for situations in which the appointed delegate fails to provide 
its services, or the quality of services deteriorates below an acceptable level. 
 
Question 11. Should the capital requirements for AIFMs authorised to carry out ancillary ser-
vices under Article 6 of the AIFMD be calculated in a more risk-sensitive manner? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 11.1 Please explain your answer to question 11, presenting benefits and disad-
vantages of your suggested approach as well as potential costs of the change, where possible: 
 
As described in our answer to Question 9.1, the current capital requirements of asset managers cover 
in a very strict way their risks that could occur in providing asset management activities. Changing cal-
culation methods would not bring any added value because we are not aware that either higher or lower 
own capital requirements are needed to cover potential risks of ancillary services in a more risk sensi-
tive. This is even more the case since Article 6(6) AIFMD requires that Article 12 of Directive 
2004/39/EC (MiFID) shall apply to the provision of the services referred to in Article 6(4) AIFMD by 
AIFMs. This means that an AIFM shall have sufficient additional initial capital to cover these services.  
 
Question 12. Should the capital requirements established for AIFMs carrying out ancillary ser-
vices under Article 6 of the AIFMD correspond to the capital requirements applicable to the in-
vestment firms carrying out identical services? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 
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Question 12.1 Please explain your answer to question 12, presenting benefits and disad-
vantages of your suggested approach as well as potential costs of the change, where possible: 
 
There is no need to amend a very well running system. The new K-factor approach developed under 
the investment firm framework has not been tested in practice yet and will lead to an administrative bur-
den in view of changing the calculation method, internal processes for calculation and monitoring. 
Moreover, the investment firm framework does not consider risk mitigating measures such as capital 
commitments given within a group by the parent company or coverage of risks through insurances and 
is still focusing on any risk-driving factors. Therefore, we are not convinced of adapting methods that 
work well to methods that have not yet been tested.  
 
Moreover, changing the capital requirements of asset managers can only be based on compelling rea-
sons. We are not aware of such reasons.  
 
Question 13. What are the changes to the AIFMD legal framework needed to ensure a level play-
ing field between investment firms and AIFMs providing competing services? Please present 
benefits and disadvantages of your suggested approach as well as potential costs of the 
change, where possible: 
 
It is completely the wrong approach to strive for a level playing field between proven and well-estab-
lished own funds requirements under the AIFMD and a new framework established for investment firms 
which has failed to achieve harmonisation with the AIFMD. The better approach would have been to 
regulate investment firms based on the AIFM rules. The IFD/IFR framework was designed as a sepa-
rate new framework with targeted supervisory process focused on the risks arising from the activities of 
investment firms outside the banking requirements. This should lead to better regulation which simpli-
fies the application and implementation of the prudential requirements for investment firms in compari-
son to banks and the current capital requirements based on the banking system. It should be noted that 
this has not been achieved for the German investment firms affected in providing MiFID services with-
out a licence to deal on own account and to hold client’s assets. The new approaches under the 
IFD/IFR framework including the K-factor approach are more complex and burdensome for these firms 
than the current approach under the CRD framework based on initial capital and fixed overheads re-
quirements only. It remains to be seen whether the new IFD/IFR system will prove its worth. 
 
Even if the activities are comparable, the capital requirements must still be geared to the specific busi-
ness models of the respective companies. This applies even more as the own funds of AIFMs cover op-
erational and potential professional liability risks that may arise from the respective internal processes. 
If the internal processes do not work for collective asset management, they will affect other services 
(such as discretionary portfolio management as a MiFID service) in the same manner. For example, it is 
a common practice that all services are provided jointly within an entity by specialised management 
teams. In these cases, operational risks are covered by only one process. Therefore, we strongly 
suggest maintaining the current capital requirements of the AIFMD.  
 
The capital requirements of each company should be regulated in their own sector-specific require-
ments considering their respective business models. This means that the capital requirements are each 
conclusively regulated under the AIFMD (and UCITS Directive) for asset managers and the CRD/CRR 
framework for banks, whether they provide MiFID services or not. Otherwise, we would have to discuss 
about a completely new review of capital requirements for all companies providing MiFID services (in-
cluding banks). If the result of such a review is comparable with the current capital requirements 
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applicable for AIFMs the effect of such a review is questionable. However, any need for higher capital 
requirements could be easier fulfilled by increasing the initial capital thresholds or the EUR 10 million 
limit for volume-based capital figures as to change the calculation method in a very complicated way.  
 
Question 14. Would you see value in introducing in the AIFMD a Supervisory Review and Evalu-
ation Process (SREP) similar to that applicable to the credit institutions? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 14.1 Please explain your answer to question 14, presenting benefits and disad-
vantages of your suggested approach as well as potential costs of the change, where possible: 
 
There is no need for drafting measures which under the CRD/CRR are required for credit institutions. 
This applies for the new rules to implement an internal capital adequacy assessment process (ICAAP) 
and the internal liquidity adequacy assessment process (ILAAP) which was established for banks under 
Basel III and which is specified by the ECB.  
 
We are aware that the investment firm framework introduces internal risk processes for any material 
impact upon own funds under the treatment of risk (Article 29(1) IFD) which includes a check of the 
risk-bearing capacity. The Level 2 requirements for clarifying that approach are not drafted yet. We are 
aware that the operational risks should be part of the check of the risk-bearing capacity. However, in-
vestment firms shall give due consideration to any material impact upon own funds where such risks 
are not appropriately captured by the capital requirements calculated under Article 11 of IFR. In fact, 
this could increase the minimum capital and the investment firm will never have a long-term planning 
security. This approach is already established for banks, however, regarding the potential risks of asset 
managers (with no dealing on own account), we do not see a need for establishing the same level of 
high prudential requirements. 
 
Question 15. Is a professional indemnity insurance option available under the AIFMD useful? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 15.1 Please explain your answer to question 15, presenting benefits and disad-
vantages of your suggested approach as well as potential costs of the change, where possible: 
 
According to the AIFMR, an AIFM is already required to ensure that the potential professional liability 
risks resulting from its activities are appropriately covered either by way of additional own funds or by 
way of professional indemnity insurance. Professional indemnity insurances are an effective tool in their 
management of risks and a recognised instrument for reducing risk-based contributions to the investor 
compensation scheme.  
 
Question 16. Are the assets under management thresholds laid down in Article 3 of the AIFMD 
appropriate? 
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 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 16.1 If not, please suggest different thresholds and explain your choice, including ben-
efits and disadvantages of your suggested approach as well as potential costs of the change, 
where possible: 
 
 
 
Question 17. Does the lack of an EU passport for the sub-threshold AIFMs impede capital rais-
ing in other Member States? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 17.1 Please further detail your answer to question 17, substantiating it, also with ex-
amples of the alleged barriers: 
 
This is not relevant for our members.  
 
Question 18. Is it necessary to provide an EU level passport for sub- threshold AIFMs? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 18.1 If yes, should the regulation of the sub-threshold AIFM differ from the regulation 
of the full-scope AIFMs under the AIFMD and in which way? Please explain your proposition, in-
cluding costs/benefits of the proposed approach 
 
 
 
Question 18.1 Please explain your answer to question 18: 
 
Sub-threshold AIFMs benefit from a lighter supervisory regime than full-scope AIFM. It is adequate to 
differentiate also on the level of passporting. 
 
Question 19. What are the reasons for EuVECA managers to opt in the AIFMD regime instead of 
accessing investors across the EU with the EuVECA label? Please explain your answer: 
 
No opinion. 
 
Question 20. Can the AIFM passport be improved to enhance cross-border marketing and inves-
tor access? 
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 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 20.1 If so, what specific measures would you suggest? Please explain your sugges-
tions, presenting benefits and disadvantages as well as potential costs thereof, where possible: 
 
 
 
Question 20.1 Please explain your answer to question 20: 
 
We consider the scope of the marketing passports in line with the degree of product regulation under 
AIFMD. 
 
 
II. INVESTOR PROTECTION 
 
The AIFMD aims to protect investors by requiring AIFMs to act with the requisite transparency before and after in-
vestors commit capital to a particular AIF. Conflicts of interest must be managed in the best interest of the investors 
in the AIF. AIFMs must also ensure that the AIF’s assets are valued in accordance with appropriate and consistent 
valuation procedures established for an each AIF. The AIF assets are then placed in safekeeping with an ap-
pointed depositary that also oversees AIF’s cash flows and ensures regulatory compliance. 
Questions in this section cover the topic of investor categorisation referencing to MiFID II, stopping short of repeat-
ing the same questions that have been raised in its recent public consultation on MiFID II, rather inviting comments 
on the most appropriate way forward. Views are also sought on the conditions that would make it possible to open 
up the AIF universe to a larger pool of investors while considering their varying degrees of financial literacy and risk 
awareness. Examples of redundant or insufficient investor disclosures are invited. 
Greater clarity on stakeholders’ views of the AIFMD rules on depositaries is sought in particular where such rules 
may require clarification or amending. The introduction of the depositary passport is desirable from an internal mar-
ket point of view, but stakeholders are invited to propose other potential legal solutions, if any, that could address 
the issue of the short supply and concentration of depository services in smaller markets. 
 
a) Investor classification and investor access 
 
Question 21. Do you agree that the AIFMD should cross-refer to the client categories as defined 
in the MIFID II (Article 4(1)(ag) of the AIFMD)? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
If no, how could the investor classification under the AIFMD be improved?  
Please give examples where possible and present benefits and disadvantages of your sug-
gested approach as well as potential costs of the change: 
 
Rather than just cross-referring to the current classification according to Annex II of MiFID II, we 
strongly advocate for the introduction of a further client category beyond professional and retail clients. 
This new category should be located between the retail client and the professional client and could be 
denoted as ‘semi-professional investors’.  
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Semi-professional investors would benefit from a dedicated EU AIF passport covering only AIFs with 
limited risk exposure for investors, which accounts for the specific risk tolerance and knowledge of this 
category. In line with the rationale of the AIFMD, these eligible AIFs should not be defined by product 
regulation. Instead, a set of universally applicable criteria is advisable which could be established and 
assessed in all AIFs. In our view, it is reasonable to distinguish AIFs on the basis of employed leverage. 
Leverage is of crucial relevance as a factor for assessing both the potential for systemic risk (macroe-
conomic dimension) and the risk of losses for investors (microeconomic dimension). Thus, it should 
represent a suitable foundation for distinguishing the level of risk inherent in AIFs. Even though the 
AIFMD regime does not provide for regulatory limits on leverage, it imposes upon all AIFs a consistent 
measurement approach (so-called commitment approach) and requires reporting of the employed lev-
erage level to the authorities. Consequently, all AIFs already calculate leverage employed at the fund 
level according to the same methodology. 
 
AIFs which employ leverage below a certain level only (“Low-Leverage AIFs”) could then benefit from 
an extended passport for cross-border distribution also to semi-professional investors. This would be in 
line with the goals of the Capital Markets Union and would help utilise unemployed capital e.g. for the 
purpose of funding long-term projects. 
 
The EU financial frameworks currently include no definition of ‘semi-professional’ investors. Given that 
several Member States, such as Germany, Austria or Luxembourg, have introduced such an additional 
investor category, it is obvious that a practical need for a more granular investor classification exists. 
Inspiration can be taken from the EuSEF/EuVECA Regulations which allow for investments by other 
than professional investors if these (1) commit to invest at least EUR 100 000 and (2) confirm in writing 
in a separate document that they are aware of the associated risk. Beyond such criteria, existing na-
tional regimes also consider certain legal entities as semi-professional investors, such as public corpo-
rations, associations, foundations, or local communities. We recommend introducing a new category of 
‘semi-professional’ investors along the lines of such proven and tested criteria. 
 
Question 21.1 Please explain your answer to question 21: 
 
Consistency between correlated legal frameworks is important in order to avoid ambiguous require-
ments and frictions in application of the respective rules. Negative examples are the incompatible 
standards for product cost disclosure under MiFID and PRIIPs which lead to duplicate and confusing 
information to investors, thus corrupting the underlying objective of both pieces of legislation to increase 
investor protection. In general, cross-references between legal acts can help mitigating such problems. 
 
Still, for purposes of investor classification under AIFMD, we consider the current cross-reference to the 
relevant provisions to MiFID unfavourable as long as the MiFID classification system remains as it is. 
The current binary classification system according to Annex I of MiFID II (professional vs. retail) lacks 
granularity in order to account for the different needs of different investor groups.  
 
The term AIF covers an extremely broad variety of fund structures featuring very different risk profiles. It 
ranges from genuine hedge funds employing high amounts of leverage or short selling to long-only 
bond funds adjusted to the prudential needs of regulated investors such as insurance companies or 
banks. In fact, the vast majority of AIFs managed by German AIFMs are regulated investment funds ob-
serving investment and leverage limits based on the UCITS standards. Yet, under the AIFMD regime, 
such funds are reserved for professional investors unless Member States decide otherwise on national 
level. They are treated on a par with vehicles not subject to any product regulation or supervision which 
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would limit the investment risk. This prompts defensive reactions from EU institutions and regulators 
who tend to adopt a ‘one size fits all approach’ when it comes to the regulatory treatment of AIFs.  
 
In order to remedy this situation, we have recommended the introduction of a new category of investors 
also under MiFID (see our response to the EU Commission’s public consultation on the review of the 
MiFID II/MiFIR regulatory framework). As soon as this proposal is implemented, also a cross-reference 
from AIFMD to the relevant MiFID client classification system would be desirable; under this precondi-
tion, we would answer Q 21 with “yes”. In this context a revision for the criteria for the classification of 
professional clients ‘on re-quest’ under MiFID II Annex I could be considered additionally. However, it 
should be avoided to introduce different requirements in the AIFMD and the MiFID as this would create 
new procedural barriers instead of removing old ones. 
 
Question 22. How AIFM access to retail investors can be improved?  
Please give examples where possible and present benefits and disadvantages of your sug-
gested approach as well as potential costs of the change: 
 
We do not see the urgent need to improve access to AIFs for retail investors. In Germany, retail inves-
tors can purchase detailed retail AIFs without any problems. Foreign management companies can also 
distribute equivalent AIFs in Germany under a notification procedure. 
 
Question 23. Is there a need to structure an AIF under the EU law that could be marketed to re-
tail investors with a passport? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 23.1 If yes, what are the requirements that should be imposed on such AIFs?  
Please give examples where possible and present benefits and disadvantages of your sug-
gested approach as well as potential costs of the change: 
 
 
 
Question 23.1 Please explain your answer to question 23: 
 
As a matter of fact, the Regulations on ELTIFs, EuVECAs and EuSEFs already define types AIFs that 
may be marketed to certain retail investors with a passport under certain conditions. For the time being, 
we do not see any further AIF types that need to be defined under EU legislation.  
 
Opening up AIFMD for dedicated retail products would be problematic since it would necessarily require 
product regulation, which is not foreseen in AIFMD. We welcome the current legal situation under which 
each member state can decide whether to allow the marketing of foreign AIFs. There are established 
procedures for this which, in our view, work well. Due to the fact that AIFs are often more complex than 
UCITS, we believe it is right to leave the decision on distribution with the national authorities. 
 
b) depositary regime 
 

https://www.bvi.de/fileadmin/user_upload/2020_05_12_Stellungnahme_BVI_zur_MiFID-II-Konsultation.pdf
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Question 24. What difficulties, if any, the depositaries face in exercising their functions in ac-
cordance with the AIFMD?  
Please provide your answer by giving concrete examples identifying any barriers and associ-
ated costs. 
 
We are not aware of any difficulties the depositaries face in exercising their functions in accordance 
with the AIFMD.  
 
Question 25. Is it necessary and appropriate to explicitly define in the AIFMD tri-party collateral 
management services 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 25.1 Please explain your answer to question 25: 
 
We are not aware of issues which should be clarified or defined in the AIFMD in the context of tri-party 
collateral management services. ESMA already provided guidance in its Q&A to the UCITS Directive 
and in its guidelines on ETFs and other UCITS issues. In Germany, these approaches also apply for 
AIF with retail investors.  
 
Question 26. Should there be more specific rules for the delegation process, where the assets 
are in the custody of tri-party collateral managers? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 26.1 Please explain your answer to question 26, presenting benefits and disad-
vantages of your suggested approach as well as potential costs of the change, where possible: 
 
We have no opinion on that topic.  
 
Question 27. Where AIFMs use tri-party collateral managers’ services, which of the aspects 
should be explicitly regulated by the AIFMD?  
Please select as many answers as you like 
 

 the obligation for the asset manager to provide the depositary with the contract it has concluded 
with the tri-party collateral manager 

 the flow of information between the tri-party collateral manager and the depositary 
 the frequency at which the tri-party collateral manager should transmit the positions on a fund-

by-fund basis to the depositary in order to enable it to record the movements in the financial in-
struments accounts opened in its books 

 no additional rules are necessary, the current regulation is appropriate 
 other 
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Please explain why you think the obligation for the asset manager to provide the depositary with 
the contract it has concluded with the tri-party collateral manager should be explicitly regulated 
by the AIFMD. 
Please present benefits and disadvantages of this approach as well as potential costs of the 
change, where possible: 
 
 
 
Please explain why you think the flow of information between the tri-party collateral manager 
and the depositary AIFMD. 
Please present benefits and disadvantages of this approach as well as potential costs of the 
change, where possible: 
 
 
 
Please explain why you think the frequency at which the tri-party collateral manager should 
transmit the positions on a fund-by-fund basis to the depositary in order to enable it to record 
the movements in the financial instruments accounts opened in its books should be explicitly 
regulated by the AIFMD. 
Please present benefits and disadvantages of this approach as well as potential costs of the 
change, where possible: 
 
 
 
Please specify what are the other aspect(s) that should be explicitly regulated by the AIFMD. 
Please present benefits and disadvantages of this/these approach(es) as well as potential costs 
of the change, where possible: 
 
 
 
Question 28. Are the AIFMD rules on the prime brokers clear? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 28.1 Please explain your answer to question 28, providing concrete examples of ambi-
guities and where available suggesting improvements: 
 
We are not aware of any problems regarding the rules on prime brokers.   
 
Question 29. Where applicable, are there any difficulties faced by depositaries in obtaining the 
required reporting from prime brokers? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 
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Question 29.1 Please explain your answer to question 29, providing concrete examples and sug-
gesting improvements to the current rules and presenting benefits and disadvantages of the po-
tential changes as well as costs: 
 
 
Question 30. What additional measures are necessary at EU level to address the difficulties 
identified in the response to the preceding question? 
Please explain your answer providing concrete examples: 
 
 
Question 31. Does the lack of the depositary passport inhibit efficient functioning of the EU AIF 
market? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 31.1 Please explain your answer to question 31: 
 
We do not observe any frictions or obstacles in practice.  
 
Question 32. What would be the potential benefits and risks associated with the introduction of 
the depositary passport?  
Please explain your position, presenting benefits and disadvantages of your suggested ap-
proach as well as potential costs of the change, where possible: 
 
 
 
Question 33. What barriers are precluding introducing the depositary passport? 
Please explain your position providing concrete examples and evidence, where available, of the 
existing impediments: 
 
 
 
Question 34. Are there other options that could address the lack of supply of depositary ser-
vices in smaller markets? 
Please explain your position presenting benefits and disadvantages of your suggested ap-
proach as well as potential costs of the change: 
 
 
 
Question 35. Should the investor CSDs be treated as delegates of the depositary? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 
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Question 35.1 Please explain your answer to question 35, providing concrete examples and sug-
gesting improvements to the current rules and presenting benefits and disadvantages as well as 
costs: 
 
 
 
c) transparency and conflicts of interest 
 
Question 36. Are the mandatory disclosures under the AIFMD sufficient for investors to make 
informed investment decisions? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 36.1 If not, what elements of the mandatory disclosures under the AIFMD could be 
amended? 
Please explain your position presenting benefits and disadvantages of the potential changes as 
well as costs: 
 
Professional investors, in particular those who are subject to prudential regulation (such as banks, in-
surance undertakings or pension funds), usually have very specific information needs vis-à-vis their as-
set managers. Given that they negotiate at eye level with their AIFMs, they have the power to make 
sure that the AIFM provides tailored data matching their demand. For them, the generic information re-
quirements according to Article 23 AIFMD have hardly any added value for investors but create admin-
istrative costs for the AIFMs. In general, the quality of disclosure has improved: The information docu-
ment under Article 23 AIFMD is generally of no value for professional investors who are interested in 
very specific type of information and often able to obtain it in the conceptual phase of the fund. Hence, 
we believe that the obligation to provide the information under Article 23 AIFMD to professional inves-
tors should be abolished. At least professional investors should be given the possibility to waive their 
information rights under this Article.  
 
In addition, problems with competing EU rules occur: Publicly offered closed-ended funds must not only 
produce investor information under Article 23 AIFMD but are in addition subject to the Prospectus re-
gime. This results in duplication of information and produces unnecessary costs which ultimately need 
to be borne by investors. In order to safeguard equal standards for all AIFs, we believe that closed-
ended funds should be excluded from the scope of the prospectus regime. Such exclusion would war-
rant application of a consistent set of rules for all investment funds of the same type. 
 
Question 37. What elements of mandatory disclosure requirements, if any, should differ depend-
ing on the type of investor? 
Please explain your position presenting benefits and disadvantages of the potential changes as 
well as costs: 
 
Please see our answer to Question 36.1. 
 
Question 38. Are there any additional disclosures that AIFMs could be obliged to make on an 
interim basis to the investors other than those required in the annual report? 
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 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 38.1 Please explain your answer to question 38, presenting benefits and disad-
vantages of the potential changes as well as costs: 
 
We do not see the need for other disclosures to investors than those required in the annual report in 
addition to the information required under Article 23 of the AIFMD. Because the investors are profes-
sional, the relationship between management company and investors is open with an ongoing commu-
nication. Moreover, as long as these professional investors are subject to supervisory requirements 
themselves (such as banks, insurance undertakings), the management company provides these inves-
tors with additional information (investor reporting) so that they can fulfil their own reporting obligations 
based on their supervisory reporting requirements.  
 
Question 39. Are the AIFMD rules on conflicts of interest appropriate and proportionate? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 39.1 If not, how could the AIFMD rules on conflicts of interest be amended? 
Please provide your suggestions, presenting benefits and disadvantages of the potential 
changes as well as costs: 
 
 
 
d) valuation rules  
 
Question 40. Are the AIFMD rules on valuation appropriate? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 40.1 Please explain your answer to question 40, presenting benefits and disad-
vantages of the potential changes as well as costs: 
 
BVI believes that the AIFMD rules on valuation are appropriate. We expressly oppose the idea that val-
uers should only be liable in cases of gross negligence. 
 
Under current German law, notwithstanding the responsibility of the AIFM and notwithstanding any con-
tractual provisions to the contrary, the valuator shall be liable to the AIFM for any loss suffered by the 
AIF and attributable to the negligent or intentional failure of the valuer to perform its duties. Any contrac-
tual exclusion or limitation of liability shall be ineffective. This means that the valuer is liable for errors 
even in the case of simple negligence. This liability regime is appropriate and has proven itself well in 
practice. 
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It is important to bear in mind that in many jurisdictions, like Germany, AIFMs are generally liable to in-
vestors for any fault, including simple negligence. This liability towards the investors may not be limited 
due to the fiduciary position of the AIFM. Any errors in the valuation are generally attributed to the 
AIFM, so that it must also be liable for such errors vis-à-vis the investors. The fault in an incorrect valu-
ation would be attributed to the AIFM, since the valuers ultimately act in fulfilment of a duty of the AIFM 
towards the investors.  
 
If the liability of the valuers were now limited to gross negligence and intent, a liability gap would arise 
at the expense of the AIFM: The AIFM would be liable to the investors for any negligence, whereas the 
AIFM could only take recourse against the valuers on the basis of gross negligence. For simple negli-
gence, the AIFM itself would have to be liable and would have to bear any damage itself, i.e. compen-
sate it and pay the damages to the investment fund concerned. 
 
Only if the liability of the AIFM vis-à-vis the investors could also be limited, but this is subject to the re-
spective national legislative jurisdiction, could the liability gap be avoided. However, this would then be 
at the expense of the investors. 
 
Limiting liability to gross negligence could lead to valuers not taking the necessary care. There could be 
an incentive to only carry out a "justifiable" valuation, because only a valuation that really suffers from 
obvious defects would fulfil the accusation of gross negligence. 
 
Question 41. Should the AIFMD legal framework be improved further given the experience with 
asset valuation during the recent pandemic? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
 
Question 41.1 Please explain your answer to question 41, presenting benefits and disad-
vantages of the potential changes as well as costs: 
 
In our view, the COVID 19 crisis has demonstrated the effectiveness of the AIFMD legal framework and 
has not exposed any weaknesses that need to be remedied. 
 
However, one aspect seems important to us and should be taken into consideration in the further dis-
cussions: The valuer's personal inspection of the property is an essential part of the market value as-
sessment of developed and undeveloped properties. Due to the COVID 19 travel restrictions and re-
quirements to limit personal contacts, on-site inspections of properties to be valued are currently often 
not possible at all or at best only to a limited extent, depending on the country/region/city. We therefore 
suggest that possibilities be provided which allow that, in such exceptional cases, a strictly personal in-
spection of the property by the valuer can be dispensed with. For this purpose, e.g. requirements for a 
sufficiently meaningful documentation would have to be established, the correctness of which would 
have to be confirmed by the relevant parties and, as far as travel restrictions allow, a subsequent in-
spection of the property by the valuer would have to be prescribed in order to verify the compliance of 
the property conditions with the documentation. A digital inspection of the property under the control of 
the valuer would also be conceivable, which must also be documented and, e.g. in cases of purchases, 
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in which a flat-rate percentage deduction is made from the ascertained market value for remaining re-
sidual risks. 
 
It must be ensured that AIFMs are not disadvantaged compared to non-regulated or less strictly regu-
lated competitors and that they retain their full ability to act in the interest of their investors. 
 
Question 42. Are the AIFMD rules on valuation clear? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 42.1 Please explain your answer to question 42: 
 
We are not aware of any issues which needs to be clarified.  
 
Question 43. Are the AIFMD rules on valuation sufficient? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 43.1 Please explain your answer to question 43, explaining what rules on valuation are 
desirable to be included in the AIFMD legal framework: 
 
We are not aware of any issues which needs to be clarified.  
 
Question 44. Do you consider that it should be possible in the asset valuation process to com-
bine input from internal and external valuers? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 44.1 Please substantiate your answer to question 44, also in terms of benefits, disad-
vantages and costs: 
 
 
Question 45. In your experience, which specific aspect(s) trigger liability of a valuer? 
Please provide concrete examples, presenting costs linked to the described occurrence: 
 
Clear rules and standards exist for the valuation of properties held by real estate funds by external valu-
ers. The application of these standards also ensures a high degree of consistency and thus reliability. In 
almost all EU Member States valuers are trained and certified. Strict adherence to these rules and 
standards by trained, professional valuers makes valuation errors very unlikely. Valuations that do not 
closely follow these professional standards are the most likely triggers of liability. 
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Question 46. In your experience, what measures are taken to mitigate/offset the liability of valu-
ers in the jurisdiction of your choice? 
Please provide concrete examples, presenting benefits and disadvantages as well as costs of 
the described approach: 
 
As already stated above, we consider the approach of unlimited liability of the valuers to be appropriate. 
We do not consider the argument of "non-insurability" to be valid, since ultimately every risk is insura-
ble. However, it is in the valuation companies' own interest to keep premiums low in order to reduce 
costs. Insurances that also cover simple negligence are more premium-intensive and have a negative 
impact on their profits. In this respect, the initiative appears to be driven by the sole interest of certain 
valuation companies to be able to enter certain markets, but without having to comply with the strict lia-
bility regulations. This would be at the expense of the AIFM entirely. 
 
 
III. INTERNATIONAL RELATIONS 
 
The central pillar of the AIFMD regulatory regime is a European licence or a so-called AIFM passport. EU AIFMs 
are able to manage and market EU AIFs to professional investors across the Union with a single authorisation. This 
section seeks to gather views on potential improvements to the AIFMD legal framework to facilitate further integra-
tion of the EU AIF market. The objective is to look at the specific regulatory aspects where their potential refining 
could enhance utility of the AIFM passport, gathering data on concrete costs and benefits of the suggested im-
provements, at the same time ensuring that the investor and financial stability interests are served in the best way. 
A number of questions focus on the level playing field between AIFMs and other financial intermediaries. 
 
Question 47. Which elements of the AIFMD regulatory framework support the competitiveness 
of the EU AIF industry? 
Please explain providing concrete examples and referring to data, where available: 
 
AIFMs are exposed to competition on various levels: 
 

1. Competition among EU AIFMs  
2. Competition with third country AIFMs 
3. Competition with substitute investment products (e.g. securitisation vehicles, insurance-based 

investment products or even UCITS) 
 
Competition as such can have economic benefits. It promotes fair market pricing, drives innovation and 
fosters adaptiveness to changing environments. To EU AIFMs, competition is no threat as long as there 
is a regulatory level playing field in place. 
 
The AIFMD was launched under the impression of the financial crisis of 2008. Main legislative objec-
tives were the resilience of the financial system and investor protection. Boosting the competitiveness 
of the alternative fund industry was not among these objectives. Still, some functions of the Directive 
indeed support the competitiveness of the EU AIF industry: 
 

• The passporting mechanism for EU AIFMs sets the foundation for a level playing field within the 
internal market regarding distribution of EU AIFs. It has become difficult for Member States to 
wall off their local industry against competition from AIFMs domiciled in other Member States, 
at least as far as products for professional clients are concerned. 
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• The passporting rules require non-EU AIFMs wanting to access the EU market to adhere to 
regulatory standards similar to those for EU AIFMs and thus protect the latter from unfair third 
country competition. 

• The “brand awareness” for AIFMD as a coherent set of rules for alternative investment fund 
managers is increasing on a global level. It has the potential to evolve into a quality standard in 
the fund sector for regulators worldwide. 

 
Beyond these points, however, we see no noteworthy elements in AIFMD that support the competitive-
ness of the EU AIF industry.  
 
Question 48. Which elements of the AIFMD regulatory framework could be altered to enhance 
competitiveness of the EU AIF industry? 
Please explain providing concrete examples and referring to data where available: 
 
On a global level, the European asset management industry is operating in an extremely competitive 
environment. EU AIFMs are contending with their peers from non-EU jurisdictions for investment oppor-
tunities as well as for investors. Apart from the provisions for third country AIFM access to the internal 
market (see our answer to Question 47), this challenge remains virtually unrecognised in current EU 
legislation which largely focuses on consumer protection and systemic risk. Neither the EU Commission 
nor the ESAs as representatives of the executive branch have a mandate to consider the competitive-
ness of the domestic industry as a factor in performing their duties. This has resulted in massive over-
regulation for the European asset management industry which has to dedicate enormous resources to 
compliance with this regulation. In consequence, the affected industry lacks financial leeway to cut 
costs and to invest more money in forward looking aspects of business such as artificial intelligence, big 
data and other technological developments, which in turn strengthens their competitiveness at the 
global level. 
 
A practical example in the context of AIFMD are the challenging reporting duties for AIFMs. Adjusting to 
these creates a huge operational overhead which has to be borne by all AIFMs licenced under the Di-
rective. As a consequence, smaller AIFMs face relatively higher compliance costs than their larger 
peers.  
 
One specific issue regarding the competition with substitute products is the fact that the AIFMD does 
not recognise the concept of public offering versus private placement. Consequently, AIFs have a com-
petitive disadvantage compared to other types of securities. In jurisdictions like in Germany, where the 
AIFMD marketing definition is extended to all funds, private placements are possible neither for UCITS 
nor for AIFs, whereas other securities benefit from private placement. This denies retail investors a le-
gitimate means of fund investment and might direct investments into the remaining vehicles of the grey 
capital market. In our view, a private placement regime for all types of funds should be allowed subject 
to conditions similar to those under the prospectus regime. 
 
Question 49. Do you believe that national private placement regimes create an uneven playing 
field between EU and non-EU AIFMs? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 
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Question 49.1 If you believe there is an uneven playing field between EU and non-EU AIFMs, 
which action would you suggest to address the issue? 
Please explain your choice, presenting benefits and disadvantages of the potential changes to 
the AIFMD as well as potential costs associated with your preferred option: 
 
 
 
Question 50. Are the delegation rules sufficiently clear to prevent creation of letter-box entities 
in the EU? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 50.1 Please explain your answer to question 50: 
 
The AIFMD and the AIFMR lay down detailed and very strict requirements for delegation in general. Ad-
ditional requirements apply to delegation of the investment management functions such as portfolio and 
risk management. In this context, we expressly share the assumption made by the European Commis-
sion in its staff working document supplementing its report on assessing the application and the scope 
of the AIFMD that the AIFMD rules regarding delegation arrangements are proportionate within the im-
posed limitations. In our view, this in particular applies to the rules to prevent creation of letter-box enti-
ties. Moreover, we understand the delegation and letter-box requirements in such a way that a manage-
ment company should contain a requisite level of managerial ‘substance’. This includes that the man-
agement company can only delegate tasks or functions, but not responsibilities.  
 
The delegation of portfolio management is of great importance for the asset management industry. In 
order to increase operational efficiencies within and outside the group, to reduce costs and, above all, 
to use expertise in certain markets, sectors or regions, 22 percent of German mutual funds like UCITS 
and 60 percent of German AIFs with institutional investors have currently delegated portfolio manage-
ment to third parties (measured in terms of fund assets in each case). The German delegation practices 
are based on different business models and customised structures which can basically be divided into 
the following three groups: 
 
Group-internal outsourcing structures: In the global financial sector, group structures have estab-
lished themselves in which certain services are provided in a concentrated manner from only one group 
entity due to the existence of special expertise and/or in order to keep costs low. If, for example, the 
unit specialising in European equities is in another country, the German AIFM regularly delegates port-
folio management for all funds of this asset class to the group entity in that country. Such a group con-
text is already addressed in Article 82(1)(vii) AIFMR.  
 
White label funds: Under this concept, a management company launches an investment fund at the 
initiative of a business partner and typically delegates portfolio management to the initiator/business 
partner. It is of utmost importance to state that from a prudential perspective, the structure of white label 
funds as such is by no means different from “regular” funds and a practice provided under the strict del-
egation rules of AIFMD/UCITS Directive. We do not see the need for more specific requirements on 
white-label service providers as proposed by ESMA in its letter on the review of the AIFMD. In particu-
lar, we disagree with ESMA’s assumption that the initiator/business partner may effectively be able to 

https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/200610-aifmd-application-scope-working-document_en.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-32-551_esma_letter_on_aifmd_review.pdf
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exercise significant influence over the authorised management company because the latter remains 
fully responsible for the selection of the outsourcing company, due diligence processes and outsourcing 
controlling according to the AIFMD rulebook. In Germany, for instance, the sole request of an inves-
tor/initiator that a certain asset manager shall manage the fund is not recognised as an objective reason 
to delegate portfolio management. The initiator cannot therefore threaten to switch to another manage-
ment company, because the latter must comply with the same standards. Therefore, we do not see the 
risk of losing the business partner as a client of the management company described by ESMA in its 
letter. We do not ignore the fact that there could be potential conflicts of interests inherent in such a 
constellation. However, the management company is required to deal with such (potential) conflicts of 
interests in the best interest of the investors (cf. Article 14 of the AIFMD and Articles 30 to 37 and Arti-
cle 80 of the AIFMR). Therefore, providing white label business is more a question of fulfilling the al-
ready existing delegation requirements of the AIFMD. In our view, this is at least a task of strict supervi-
sion but does not lead to the need to amend the delegation rules of the AIFMD or UCITS Directive 
which are sufficient and proportionate also for these cases.  
 
Multi-manager concepts: These concepts are mainly used for institutional investors (e.g. insurance 
companies, banks, etc.), but also in retail funds. The so-called segment funds, in which the investor in-
vests in one fund, the so-called ‘master segment fund’, are practically significant here. Its assets are 
divided into several segments for accounting purposes. The management of these individual segments 
is usually not carried out by the management company, but by third parties. They therefore do not man-
age the entire investment fund, but only the respective segments of the master fund by way of delega-
tion of portfolio management. Such concepts are fully covered by the delegation and letter box rules. 
 
Question 51. Are the delegation rules under the AIFMD/AIFMR appropriate to ensure effective 
risk management? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 51.1 Please explain your answer to question 51, presenting benefits and disad-
vantages of the current rules and where available providing concrete examples substantiating 
your answer: 
 
We would like to highlight that the risk management function is not only a control function as stated by 
ESMA in its letter on the AIFMD review. The risk management function has undergone an upgrade un-
der the AIFMD because the management of AIFs means providing at least investment management 
services which are defined in Annex I of the AIFMD as portfolio and risk management. Risk manage-
ment therefore is a key function of the management company. This includes strict requirements on 
functional and hierarchical separation of the risk management function from the operating units as well 
as safeguards of conflict of interests. The risk management function is not exclusively responsible for 
the ongoing measurement and monitoring of risks and is therefore not a sub-organisational unit. Rather, 
the risk management function is to be involved in the run-up to the investment activities of the fund 
management. It plays an essential role in determining the risk profile and the fundamental investment 
strategy of the investment fund (cf. recital 51 of the AIFMR). The portfolio management makes invest-
ment decisions within the framework of this strategy. In the case of investment decisions with a signifi-
cant impact on the risk profile of the investment fund, the risk management function must also be in-
volved in advance. This has led to a better communication culture within the management companies.  
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In cases where portfolio management is delegated, the portfolio manager's scope of functions does not 
include the areas of qualitative risk management (such as establishing a risk management policy, set-
ting risk limits, decisions regarding the minimisation and/or control of risk limits). In practice these activi-
ties generally remain with the management company in order to ensure an adequate risk management 
system. The portfolio manager's scope of functions may therefore comprise only supportive functions 
for ongoing risk measurement by the management company, such as compiling statistics or providing 
information available to the portfolio manager for risk measurement. The management company has 
sole responsibility for the ongoing measurement and monitoring of the risk limits and for adherence to 
them. 
 
Question 52. Should the AIFMD/AIFMR delegation rules, and in particular Article 82 of the Com-
mission Delegated Regulation (EU) No 231/2013, be complemented? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 52.1 Should the delegation rules be complemented with: 
Please select as many answers as you like 
 

 quantitative criteria 
 a list of core or critical functions that would be always performed internally and may not be del-

egated to third parties 
 other requirements 

 
Please explain why you think the AIFMD/AIFMR delegation rules should be Complemented with 
quantitative criteria, presenting benefits and disadvantages of the potential changes as well as 
costs: 
 
We strongly disagree with ESMA’s consideration to complement the delegation rules with further legal 
clarifications on the maximum extent of delegation, in particular, to add quantitative criteria in Article 82 
of the AIFMR. ESMA argues that the current delegation practice may result in a situation where most 
human and technical resources (e. g. IT systems) needed for the day-to-day operations are maintained 
by several third parties or even a single third party, potentially outside of the EU. ESMA is concerned 
that a large amount of the management fees generated by the authorised AIFMD or UCITS manage-
ment company are paid to delegates and these delegation arrangements may increase inefficiencies 
and operational an supervisory risks and raise questions as to whether those AIFs and UCITS can still 
be effectively managed by the licenced AIFM or UCITS management companies.  
 
From a macroeconomic perspective, we can understand the general approach that risks can bundle 
with individual external (critical) providers. However, this must not lead to a general or limited restriction 
of the possibilities to make use of external expertise by way of delegation. Hence, this is a question of 
supervising these external (critical) provider risks which is already addressed within the risk manage-
ment requirements of the AIFMD and the new EU proposals on digital operational resilience. The use of 
external expertise is a legally recognised objective reason for the delegation of tasks (cf. Art. 76 (1)(c) 
AIFMR). The transfer of tasks to a third party does not necessarily reduce the company's internal 
knowledge. In particular, the management company continues to bear the overall responsibility for 
these tasks. This implies that it must have the expertise and resources necessary to supervise the 
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delegated tasks. Otherwise it will be become a letter box entity (cf. Article 82(1)(a) AIFMR). Therefore, 
the licenced management company must be an entity that not only monitors the performance of various 
third parties that operate under delegation. It must also be an entity that engages in the actual provision 
of investment management services and, by actually performing portfolio and risk management func-
tions, is capable of providing to its relevant regulator that the conditions for obtaining the management 
authorisation remain valid on an on-going basis. The supervisory practice should therefore focus on 
these aspects before considering a restriction of the delegation of functions. 
 
Moreover, efficient management is one of the key tasks of a management company which acts as a 
trustee in the best interests of its investors and which is also responsible for its own staff. Therefore, a 
management company is only as successful as investors are willing to pay for products and services. 
Strategies, concepts and processes are the order of the day and undoubtedly form an important busi-
ness basis. For these purposes the diversity of the investment management industry based on their 
size, structures, business models, investment strategies etc. must be considered. Any quantitative 
thresholds are therefore not suitable for these heterogeneous structures. 
 
Please explain why you think the AIFMD/AIFMR delegation rules should be complemented with 
a list of core or critical functions, presenting benefits and disadvantages of the potential 
changes as well as costs: 
 
We strongly disagree with ESMA’s considerations to complement the delegation rules with a list of core 
or critical functions that must always be performed internally and may not be delegated to third parties. 
Such an approach would completely contradict the current and well-functioning delegation and asset 
management practices. In particular, this applies to the delegation of portfolio and risk management as 
the key functions of an authorised management company. An investment fund should obtain the best 
possible managerial expertise that is available in the financial market and that, in pursuing this aim, 
portfolio and risk management functions should be delegated to the most competent managers that are 
available on the market.  
 
As stated in our answer to Question 50.1, we understand the delegation and letter-box requirements in 
such a way that a management company should contain a requisite level of managerial ‘substance’. 
This includes that the management company can only delegate tasks or functions, but not responsibili-
ties.  
 
However, we understand ESMA’s concerns in the sense that delegation of portfolio management as 
such should not be prohibited. Instead, in absence of clear legal definitions or an exhaustive list of col-
lective portfolio management functions, ESMA describes difficulties for NCAs to assess whether the 
‘supporting tasks’ provided by the group entities are subject to the delegation rules set out in AIFMD or 
not. In our view, Annex I of the AIFMD and Recital 82 of the AIFMR clearly describe the tasks of a man-
agement company which allow a differentiated view and delimitation of the individual activities. Accord-
ing to the general understanding in the asset management sector, portfolio management means taking 
investment decisions within the legal or contractual investment and risk limits. Any supporting task such 
as (quantitative) risk data analyses or calculations are not part of the risk management function. In par-
ticular, Recital 82 of the AIFMR mentions as supporting tasks: administrative or technical functions as-
sisting the management tasks such as logistical support in the form of cleaning, catering and procure-
ment of basic services or products, buying standard software ‘off-the-shelf’ and relying on software pro-
viders for ad hoc operational assistance in relation to off-the-shelf systems or providing human re-
sources support such as sourcing of temporary employees or processing of payroll. That approach is 
also in line with the general principle-based approach established under the AIFMD in ensuring that the 
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tasks could be provided in a proportionate manner based on the size, business structures and invest-
ment strategies of the managed funds.  
 
Therefore, we do not see the need for further legal clarification. In particular, we disagree with ESMAs 
request for more specific and granular requirements in order to ensure legal certainty and supervision 
convergence. This could be achieved by the tools already addressed in Article 82(3) of the AIFMR ac-
cording to which ESMA may issue guidelines to ensure a consistent assessment of delegation struc-
tures across the Union. In our view, such guidelines – which would be subject to a public consultation 
process – would be more transparent as any Q&As currently provided by ESMA (cf. Section VIII of 
ESMA Q&As on the application of the AIFMD (ESMA34-32-352)). In this context, we would like to high-
light that the approach taken by ESMA to identify a letter box based on an assessment at the level of 
each individual AIF makes no sense for a management company which manages several AIFs and pro-
vides a risk management system for all AIFs on a company level (cf. Question 1 of Section VIII of 
ESMA’s Q&A). Therefore, the clarification provided by ESMA should be part of public discussion and 
consultations and should be not transferred into legal requirements without a public discussion. We stay 
ready to support ESMA in finding practical and efficient solutions.  
 
Please explain with what other requirements the AIFMD/AIFMR delegation rules should be com-
plemented, presenting benefits and disadvantages of the potential changes as well as costs: 
 
We do not see the need to complement the delegation rules with other requirements. However, we 
would like to highlight the following interrelationship between the sector-specific delegation rules and 
the new proposals on digitalisation of operational resilience (DORA) as follows:  
 
Recital 82 of the AIFMR states that supporting tasks like administrative or technical functions assisting 
the management tasks such as buying standard software ‘off-the-shelf’ and relying on software provid-
ers for ad hoc operational assistance in relation to off-the-shelf systems should not be deemed to con-
stitute delegation of AIFM functions. This means that the AIFMD delegation rules should not apply to 
these tasks. However, the upcoming DORA Regulation also addresses the issue of ICT services. In 
particular, the draft DORA Regulation currently uniformly regulates the minimum content of the contract 
for the commissioning of ICT service providers. Nevertheless, the legislative DORA proposal addresses 
the topic of outsourcing and refers in the recitals to the existing EBA guidelines on outsourcing of cloud 
services, which are to (continue to) be authoritative in the relationship between supervised financial en-
tities and ICT service providers. We do not consider this approach to be compatible with the aim to es-
tablish uniform rules in the EU about ICT governance. In maintaining a guideline-based approach only, 
we see the danger that the previous guidelines of the ESAs are not (any longer) consistent with the new 
requirements of the new EU Regulation. This may also lead to the continued existence of different su-
pervisory approaches to assessing the commissioning of an ICT service as outsourcing or third-party 
procurement of services in the areas of securities, banking or insurance supervision. This risk is in-
creased by the fact that according to the legislative DORA proposal, the ICT service providers commis-
sioned by the financial undertakings are to be obliged to lay down contractual rules on the commission-
ing of further third parties. If the ICT service provider is a critical provider, the responsible lead supervi-
sor (i.e. EBA, EIOPA or ESMA) should then have certain rights, e.g. to issue uniform recommendations 
to review these agreements or sub-outsourcing. In our view, this will lead to further fragmentation of the 
existing supervisory rules in the area of ICT outsourcing.  
 
Therefore, we suggest that clear distinction criteria for the relationship between outsourcing 
and mere commissioning (external procurement) of ICT service providers should be defined in 
the new DORA Regulation for all supervised entities to achieve a broad common understanding 

https://ec.europa.eu/info/publications/200924-digital-finance-proposals_en
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and practice in the European financial market. However, the application of the delegation rules 
should then be part of the sector-specific rules such as the AIFMD.  
 
Question 53. Should the AIFMD standards apply regardless of the location of a third party, to 
which AIFM has delegated the collective portfolio management functions, in order to ensure in-
vestor protection and to prevent regulatory arbitrage? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 53.1 Please explain your answer to question 53: 
 
The AIFMD standards on delegation already provide a high investor protection regardless of the loca-
tion of a third party to which AIFM has delegated the collective portfolio management functions. These 
standards are based on an approach that the management company is required to select the third party 
itself in fulfilling strict due diligence processes and to require the delegate with tasks and duties based 
on its own rule book. This is comparable with the circumstances of Article 42 of the MiFID where a (re-
tail or professional) client (here: the management company) established in the EU initiates at its own 
exclusive initiative a service by a third-country firm. MiFID II (amended by the IFD and IFR framework in 
view of the Brexit) requires no additional measures in these cases. In comparison, the AIFMD require-
ments – which are the strictest legal requirements in the area of outsourcing within the EU as part of 
legal prudential requirements of supervised entities – call for due diligence processes for selecting an 
entity as delegate, the given content of written outsourcing agreements including requirements for an 
ongoing outsourcing controlling, the need of objective reasons for delegation, the need of experience, 
knowledge and reputation of the delegate, the notification of each (sub-)delegation to the NCA, addi-
tional requirements for the delegation of portfolio and risk management (also for delegations in third 
countries), special provisions on dealing with conflicts of interests in the case of delegation (in addition 
to the general conflict of interest policy) and requirements in ensuring efficient supervision.  
 
Moreover, effective supervision is in place because the AIFM, its auditors and the competent authorities 
must have effective access to data related to the delegated functions and to the business premises of 
the delegate, or the competent authorities must be able to exercise those rights of access (cf. Article 
79(a) of the AIFMR). The delegate is required to cooperate with the competent authorities of the AIFM 
in connection with the delegated functions (cf. Article 79(b) of the AIFMR). The AIFM is required to 
make available on request to the competent authorities all information necessary to enable authorities 
to supervise the compliance of the performance of the delegated functions with the requirements of the 
AIFMD and its implementing measures (cf. Article 79(c) of the AIFMR).  
 
Any change to such an open approach of delegation would have a major impact on the current prac-
tices. According to an internal BVI survey in 2018, securities portfolios for open-ended funds amounting 
to almost 150 billion euros are outsourced to companies in the UK. Of this, AIFs for institutional inves-
tors account for a total of EUR 113 billion, which represents a share of seven percent of the total fund 
volume of German special funds. For mutual funds, a total of EUR 35 billion is managed by fund man-
agers in the UK, which corresponds to three percent of the volume of mutual funds launched in Ger-
many. Based on the current delegation structures (as described under Q50.1), this would lead to the 
following impacts:  
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Group-internal outsourcing structures: A sustainable adoption of the portfolio management function 
for these funds by the management company itself would require a radical reorganisation of the group 
structures. In the process, functions would have to be duplicated at several locations, which would lead 
to considerable additional costs that would have to be passed on to the investors. A short-term and – 
possibly only temporary – adoption of the portfolio management function by the management compa-
ny's own portfolio managers may be possible as an emergency measure, but would by no means meet 
the expectations of investors and would naturally lead to structural quality losses to their disadvantage. 
It is needless to say that outsourcing portfolio management to a competitor would be contrary to all 
rules of commercial reason and therefore cannot be considered from the outset. 
 
White label funds: A transfer of the portfolio manager's tasks to another manager or even the perfor-
mance of the tasks by the management company itself would be technically conceivable but are incom-
patible with the business model. For the investor, the management of the fund by the known external 
manager is the decisive criterion for the investment decision. It cannot be assumed that in this case the 
third country-based manager will move to a Member State of the EU or a third country with which its su-
pervisory authority has concluded an MoU with the NCA. The consequence would rather be that the in-
vestment fund in question would have to be wound up. From a local perspective, there is a risk of mi-
grating business, as institutional investors could switch from investment fund to direct investment in or-
der to directly mandate the third country asset manager of their choice by way of the passive freedom 
to provide services. 
 
Multi-manager concepts: In this way it is possible to combine the most diverse investment strategies 
independently from each other in one fund. Here it depends essentially on the individual case whether 
and, if so, which segments are managed by a portfolio manager in the UK. In any case, a takeover of 
the tasks by the management company itself or a transfer to a third party will encounter considerable 
administrative hurdles (e.g. the dismantling and establishment of interfaces, termination of existing con-
tracts and negotiation of new contracts, possibly consultation with investors) and entail high costs at the 
expense of the investors. 
 
What all three business models have in common is that although it is technically possible to terminate 
the outsourcing arrangements in accordance with the legal requirements, even in the best case sce-
nario this would lead to considerable costs and often even more or less completely counteract the un-
derlying business model. 
 
Question 54. Do you consider that a consistent enforcement of the delegation rules throughout 
the EU should be improved? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 54.1 Please explain your answer to question 54, presenting benefits and disad-
vantages of the current rules and where available providing concrete examples substantiating 
your answer: 
 
We support a consistent enforcement of the delegation rules throughout the EU. However, as men-
tioned in our reply to Question 51.1, the already existent tools are not used in providing such standards. 
As ESMA highlights in its letter to the Commission, there are different interpretations of NCAs in super-
vision of the duties of delegation already provided by the AIFMD in place. This could be avoided by 
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providing guidelines (after public consultation) to ensure a consistent assessment of delegation struc-
tures across the Union. 
 
Question 55. Which elements of the AIFMR delegation rules could be applied to UCITS? 
Please explain your position, presenting benefits and disadvantages of the potential changes as 
well as costs: 
 
In Germany, Articles 75 to 82 of the AFMR already apply to UCITS management companies mutatis 
mutandis with regard to the conditions for complying with the requirements laid down in Article 13 of the 
UCITS Directive and the circumstances in which the UCITS management company is deemed to have 
delegated its functions to such an extent that it becomes a letter-box entity, so that it can no longer be 
considered to be the manager of the UCITS. 
 
The benefit of this regulation is that a management company which manages both AIFs and UCITS can 
deal with the same rules and internal processes. This simplifies the determination of the terms and con-
ditions for and negotiations on the outsourcing contracts as well as the due diligence and outsourcing 
processes. This advantage exists in particular for securities funds with a UCITS-like investment strat-
egy. Differences are possible where an AIF with alternative investments such as property funds dele-
gate functions of portfolio and risk management because additional requirements apply, for instance for 
due diligence processes where an AIF invests in inherent illiquid assets (cf. Article 19 of the AIFMR). 
For these exceptional cases additional terms and conditions are needed for an outsourcing contract or 
due diligence process based on the nature of each alternative investments.  
 
 
IV. FINANCIAL STABILITY 
 
One of the main objectives of the AIFMD is to enable supervisors to appreciate and mitigate systemic risks building 
up in financial markets from different sources. To this end, AIFMs are subject to periodic reporting obligations and 
supervisors are equipped with certain market intervention powers to mitigate negative effects to the financial stabil-
ity that may arise from the activities on the AIF market. 
The section below invites opinions whether the intervention powers and a tool-kit available to the relevant supervi-
sors are sufficient in times of severe market disruptions. Shared views on the adequacy of the AIFMR supervisory 
reporting template will be important in rethinking the AIFM supervisory reporting obligations. According to the FSB 
report, markets for leveraged loans and CLOs have grown significantly in recent years exceeding pre-crisis levels 
(FSB, Vulnerabilities associated with leveraged loans and collateralised loan obligations (CLOs), PLEN/2019/91-
REV, 22 November 2019). While most leveraged loans are originated and held by banks, investment funds are 
also exposed to the leveraged loan and CLO markets. In order to assess risks to the financial stability and regula-
tory implications associated with leveraged loans and CLOs it would be commendable to continue collecting the 
relevant data and monitoring the market. The stakeholders are invited to cast their views on the matter. 
With particular regard to the loan originating AIFs, suggestions on the optimal harmonisation of the rules that could 
apply to these collective investment vehicles are welcome. Finally, questions are raised whether leverage calcula-
tion methods could benefit from further standardisation of metrics across the AIF market and potentially also across 
the UCITS for the supervisors to have a complete picture of the level of leverage engaged by the collective invest-
ment funds. 
 
a) macroprudential tools  
 
Question 56. Should the AIFMD framework be further enhanced for more effectively addressing 
macroprudential concerns? 
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 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 56.1 If yes, which of the following amendments to the AIFMD legal framework would 
you suggest? 
Please select as many answers as you like 
 

 improving supervisory reporting requirements 
 harmonising availability of liquidity risk management tools for AIFMs across the EU 
 further detailing cooperation of the NCAs in case of activating liquidity risk management tools, 

in particular in situations with cross-border implications 
 further clarifying grounds for supervisory intervention when applying macroprudential tools 
 defining an inherently liquid/illiquid asset 
 granting ESMA strong and binding coordination powers in market stress situations 
 other 

 
Please explain why you would suggest improving supervisory reporting requirements. 
Please present benefits and disadvantages of the potential changes as well as costs: 
 
In general, the AIFMD reporting requirements are appropriate and provide the authorities with a good 
overview of the manager of AIFs and the risk profile of the respective investment funds (please also see 
our answer to Q 61). However, the AIFMD reporting is not the only reporting required to inform supervi-
sory authorities. The regulatory reports on positions and risks of investment funds required under the 
AIFMD, the UCITS Directive and the MMF Regulation as well as under the ECB statistics display con-
siderable differences in terms of reporting details, reporting channels, reporting intervals, data reposito-
ries and applicable IT standards. In addition, reporting is often insufficiently standardised which causes 
significant problems in the collection of data. This jumble of different data standards and formats pre-
sents a huge burden for the asset management industry in both operational and financial terms and im-
pedes efficient supervision concerning systemic risks.  
 
Enhancing consistency of regulatory reporting is therefore badly needed in order to enable the regula-
tors to use the data obtained for the purpose of detecting systemic risk and to keep the administrative 
burden for market participants at a reasonable level. As a long-term vision, investment funds such 
as UCITS or AIFs (including MMFs) could simply provide a basic set of raw data to all supervi-
sors in uniform scope and format. Any authority could use the data it needs from that package 
and could calculate individual metrics based on their own macro-prudential tools due to fulfil 
their supervisory tasks. This would also be in line with the goal of obtaining more granular data 
to assess potential vulnerabilities stemming from the asset management industry.  
 
However, such an approach would lead to the situation where the AIFMD reporting would have 
to be revised in its entirety and aligned with all the other existing supervisory reports. We sup-
port such an approach for a long-term vision for all investment funds (AIFs, UCITS, MMFs). The key 
obstacle to achieving this vision is that different supervisory reporting requirements based on detailed 
frameworks across the EU are already in place in a very detailed manner on Level 2 and Level 3. More-
over, many reporting requirements differ between EU Member States or must be complied with in one 
country but not in the other. Therefore, any amendments to the proven and tested AIFMD reporting 
standards should be carefully analysed in terms of their effort/benefit ratio. This is particularly the case 
if a shift from the current (aggregated and consolidated) reporting to an asset by asset reporting is 
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considered. For the time being, we suggest an approach which maintains the actual AIFMD re-
porting and gives the supervisory bodies such as NCAs, ESMA, ESRB, ECB, NCB the power to 
share already available data from other reports for deeper analyses.  
 
The impact of fundamental amendments would be not limited to asset managers because supervised 
entities such as banks or insurance companies often invest in investment funds. Both CRR and Sol-
vency II Directive require banks and insurance undertakings which invest in investment funds to ‘look 
through’ into the risks and assets of investment funds for the purposes of their own capital requirements 
and internal risk assessments. These Directives require delivery of data and further support services by 
management companies about risk assessments and asset data of investment funds in completely dif-
ferent ways and which are also not consistent with the reports which must be provided by the assets 
managers to their own authorities. Therefore, there is a need for analysis in order to understand and 
report the risks of investment funds in the same way, irrespective of who is invested in the investment 
fund. 
 
In this context, there is also an urgent need for stronger integration in technological terms. The use of 
common reporting channels and standardised IT formats would enable regulators to better utilise the 
loads of submitted information for supervisory purposes, especially for the prompt detection of systemic 
risk, and might entail cost savings for market participants such as management companies which may 
run into millions of Euros. Overall, we believe that ISO 20022 offers the best potential for cost-effective 
and future-proof implementation. It has a strong methodology and model for defining and structuring 
financial data, and an open governance process that ensures a level playing field for standardisers and 
users. It also offers expert international scrutiny of submitted content. ISO 20022 is now being imple-
mented in a growing number of markets, which results in increasing opportunities for automation and 
interoperability. 
 
Please explain why you would suggest harmonising availability of liquidity risk management 
tools for AIFMs across the EU. 
Please present benefits and disadvantages of the potential changes as well as costs: 
 
We suggest harmonising minimum requirements on liquidity management tools (LMTs). It is important 
that all LMTs set out in IOSCO’s report are made available to funds. General guidance on EU-level with 
a short description of such tools could be helpful for management companies. However, there is a need 
for a principle-based approach, and, in every case, it should be at the discretion of the manager of the 
funds which tools they want to use because of very different fund types and structures. It is important to 
state that liquidity management depends on the types of assets, investors, investment strategies, mar-
kets, and possible national legal or contractual restrictions under the investment funds’ rules for chang-
ing investment strategies. The use of LMTs should be made dependent on concrete circumstances and 
should vary according to the nature, scale and investment strategy of the investment fund. As a last re-
sort, redemptions should be suspended under the precondition that no alternative measure is available 
under the fund rules or other potential liquidity management tools are inappropriate. 
 
As explained under Q1, this could be achieved for instance by amending Article 16 AIFMD in adding a 
sentence that LMTs should be made available in each EU member state. That involves a need for a 
common understanding based on general principles on EU-level on how to use such tools. Therefore, it 
could be helpful to refer under Article 47(1)(e) AIFMR to a new Annex of the Delegated Regulation 
which provides a list of such LMTs with a broad definition.  
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Please explain why you would suggest further detailing cooperation of the NCAs in case of acti-
vating liquidity risk management tools, in particular in situations with cross-border implications. 
Please present benefits and disadvantages of the potential changes as well as costs: 
 
./.  
 
Please explain why you would suggest further clarifying grounds for supervisory intervention 
when applying macroprudential tools. 
Please present benefits and disadvantages of the potential changes as well as costs: 
 
./. 
 
Please explain why you would suggest defining an inherently liquid/illiquid asset. 
Please present benefits and disadvantages of the potential changes as well as costs: 
 
./.  
 
Please explain why you would suggest granting ESMA strong and binding coordination powers 
in market stress situations. 
Please present benefits and disadvantages of the potential changes as well as costs: 
 
./. 
 
Please explain what other amendments to the AIFMD legal framework you would suggest. 
Please present benefits and disadvantages of the potential changes as well as costs: 
 
./.  
 
Question 56.1 Please explain your answer to question 56: 
 
Detailing cooperation of the NCAs in case of activating liquidity risk management tools: Activat-
ing of LMTs is firstly a question of the individual risk situation of each investment fund. This can, but 
need not, be an indicator of a potential risk for the EU financial market. Moreover, some LMTs such as 
swing pricing or notice periods must be agreed in the fund rules (without an additional activating mech-
anism) and – for retail funds such as UCITS – are subject to approval by the NCAs. Therefore, it will be 
more helpful to make all LMTs available to fund managers and – as it is already required under the 
AIFMD reporting – to report to the NCAs which tool is or could be used in times of stressed market con-
ditions.  
 
Supervisory intervention when applying macroprudential tools: We do not see the need for further 
clarifying grounds for supervisory interventions. Article 25 of the AIFMD already provides appropriate 
and enough guidance for macroprudential tools. Competent authorities already facilitate analysis of the 
risk impact of investment funds in the European Union. In particular, information of the risk profile of al-
ternative investment funds gathered by competent authorities are shared with ESMA and the ESRB so 
as to facilitate a collective analysis of the impact of the risk profile (including leverage and liquidity) of 
investment funds on the financial system in the Union as well as a common response to potential risks. 
These measures ensure that competent authorities can quickly intervene on a case by case basis in 
case of identified potential risks to financial stability or to the functioning of financial markets. We 
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therefore welcome the latest of ESMA’s insights about their analyses of investment funds: As a main 
outcome, the fund industry is resilient and can absorb economic shocks. We also welcome that ESMA 
has already established guidance on operationalising existing tools to address risks and to identify the 
effect of macro-systemic shocks affecting the economy. These figures should be used by all financial 
stability bodies such as the ESRB and the ECB.  
 
Defining an inherently liquid/illiquid asset: There is no need for additional requirements related to 
open-ended AIF which hold a large proportion of their investments in inherently less liquid assets. The 
AIFMD already requires a strict and efficient liquidity management process. Hence, common require-
ments in managing liquidity risks of investment funds and in using LMTs (generally) are much more im-
portant. As an example, the German legislator has responded to the crisis of 2008 by implementing 
new legal liquidity management tools for open-ended property investment funds so that these funds 
were able to deal with the COVID crisis in 2020. We also see no need for an abstract classification of 
the liquidity of inherently less liquid assets or asset categories. In particular, it should be avoided that a 
new ESMA list (as proposed by the ESRB) sets too strict binding requirements on liquidity analysis of 
assets. Otherwise we see the danger that the management company might not be able to react to 
changes in the market and they could make decisions based on some evidence of ‘herd behaviour” with 
further impact to new (systemic) risk. Such requirements would also pose administrative burdens for the 
management companies. Therefore, it is important that liquidity management should be based on a 
case by case assessment. 
 
Granting ESMA strong and binding coordination powers in market stress situations: Against the 
backdrop of progressing financial integration in the EU, which is further facilitated by the ongoing CMU 
initiative, effective supervisory coordination is needed. By promoting supervisory convergence and 
providing solutions to cross-border issues, ESMA is at the heart of further endeavours to deepen inte-
gration of the financial markets. In order to facilitate this, we do see merit in increasing ESMA’s access 
to national supervisory practices of NCAs (please see our answer to Q96). However, providing ESMA 
with direct supervisory (coordination) powers in market stress situations would entail additional com-
plexity due to the interaction with national legislation and duplication of supervisory scrutiny leading to 
inefficiencies and higher costs for investors. Authorisation and supervision of EU investment funds and 
any other investment products should remain with the NCAs which can take due regard of the specifici-
ties of the local investment markets. 
 
Question 57. Is there a need to clarify in the AIFMD that the NCAs’ right to require the suspen-
sion of the issue, repurchase or redemption of units in the public interest includes financial sta-
bility reasons? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 57.1 Please explain your answer to question 57, presenting benefits and disad-
vantages of the potential changes to the existing rules and processes as well as costs: 
 
In general, there is a no need to clarify in the AIFMD framework that NCAs have the right to require the 
suspension of the issue, repurchase, or redemption of units for financial stability reasons. In the alterna-
tive (because it is already required in Germany), it could be the right of the EU member state to allow 
the competent authorities to require the suspension of repurchase or redemption of units if this is nec-
essary in the interests of public (cf. Art. 84(2)b) of the UCITS Directive). However, we are not aware 
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that NCAs have used such tools because management companies work closely together with their su-
pervisory authorities in situations of financial crises. 
 
Question 58. Which data fields should be included in a template for NCAs to report relevant and 
timely data to ESMA during the period of the stressed market conditions? 
Please provide your suggestions, presenting benefits and disadvantages of the potential 
changes as well as costs: 
 
We do not see merit in establishing a (new) template for NCAs to report relevant and timely data to 
ESMA during the period of the stressed market conditions. Stressed market conditions are not foresee-
able and are therefore not included in supervisory reporting. Data provided during the previous crisis 
would be not relevant for the next crisis. Standard reporting would bring less value than a reporting that 
is tailored to the actual event. In an exceptional situation it would be up to NCAs to ask for more infor-
mation that would be relevant for assessing the situation in their individual markets. 
 
In our view, that question is also linked with the question about a more granular reporting. If supervisory 
authorities are informed about each investment and risks involved of an investment fund, they would be 
able to better understand possible contagion risk in crisis scenarios. But such a granular report would 
fundamentally change the current well-working and appropriate AFMD reporting and should not be es-
tablished in addition to the AIFMD reporting. Otherwise this will lead to a more fragmented reporting 
structure of investment funds with more cost and implementation burden for the industry and authori-
ties.  
 
Question 59. Should AIFMs be required to report to the relevant supervisory authorities when 
they activate liquidity risk management tools? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 59.1 Please explain your answer to question 59, providing costs, benefits and disad-
vantages of the advocated approach: 
 
The activating mechanism of an LMT depends the type of the LMT. For instance, swing pricing and no-
tice periods apply by agreement in the fund rules on an ongoing basis without additional activating 
mechanism during periods of market stressed situations. Other tools like gates or suspension of re-
demption need to be activated in stressed market situations. In Germany it is required by law that the 
manager must inform the NCA about an activation of an LMT (where it is needed), or as part of the fund 
rules it is already subject to approval by the NCA (for retail funds). Because such an information can be 
provided in a not standardised way (for instance by email), no expenses are incurred. Such information 
would allow NCAs to better understand the use of LMTs.  
 
Question 60. Should the AIFMD rules on remuneration be adjusted to provide for the de minimis 
thresholds? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 
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Question 60.1 Please explain your answer to question 60, suggesting thresholds and justifica-
tion thereof, if applicable: 
 
De minimis thresholds make sense for institutions like banks which deal on their own balance sheet. 
The banking approach is not designed to properly consider the specificities of the different business 
model of asset managers and the characteristic risk associated to their categories of staff and pay 
structures. Other than banks, management companies commonly have different risk profiles, based on 
differing investor bases, risk appetites and risk horizons. Similarly, business models and structures typi-
cally vary from those in banks, and correspondingly management companies can have different pay 
structures. Particularly since the management company is not dealing on its own balance sheet, the cri-
teria must be formulated differently and be based on the already applied principle-based requirements 
of the AIFMD and UCITS Directive specified by ESMA in its remuneration guidelines for asset manag-
ers. Moreover, such sector-specific remuneration requirements are already recognised by the banking 
government rules in the context of group consolidation (cf. Article 109(2), (4) and (5) CRD V). In particu-
lar, CRD V states that the banking remuneration requirements (including de minimis thresholds) set out 
in Directive 2013/36/EU (CRD) should not apply on a consolidated basis to subsidiaries which are not 
institutions (such as asset managers).  
 
b) supervisory reporting requirements 
 
Question 61. Are the supervisory reporting requirements as provided in the AIFMD and AIFMR’s 
Annex IV appropriate? 
 

 Fully agree 
 Somewhat agree 
 Neutral  
 Somewhat disagree  
 Fully disagree 
 Don’t know / no opinion / not relevant 

 
Question 61.1 Please explain your answer to question 61: 
 
In general, AIFM reporting is appropriate and provides authorities with valuable and unique information 
with a good overview about the risk profile of the AIFM and the AIF managed such as:  
 
 principal information (name, size, NAV, total exposure) 
 main instruments traded 
 geographical focus (assets break down by region) 
 principal exposures (asset break down by asset type) 
 most important concentrations (by market, by asset type, by investor) 
 asset type exposures and turnover 
 risk profile (VaR, sensitivities for yield and equity) 
 counterparty risk profile (clearing, exposure to and from counterparties) 
 liquidity risk profile (fund and investor) 
 operational risk profile (number of assets, performance, subscriptions, redemptions, usage of liquid-

ity tools etc.) 
 net and gross leverage 
 results of stress tests 
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The AIFMD reporting is a good basis to consolidate reporting. If authorities want to ‘look through’ into 
each position, this can be discussed and would change the current approach fundamentally. Such a big 
change would only make sense if all reporting requirements to authorities would be consolidated in one 
file. The disadvantage of such (new) approach is that the statistics would have to be added from the au-
thorities themselves what could be a challenge; this was the reason why AIFMD reporting is consoli-
dated on risk factors like markets, asset type etc. Moreover, a harmonised framework of reporting posi-
tions in securities holdings in funds is feasible but would require investment by all parties. Such invest-
ment, however, would make sense commercially too, as nearly the same portfolio positions/holdings 
reports need to be provided as a contractual service to institutional bank and insurance investors who 
need the data to calculate their own risk based on the capital requirements under Solvency II and CRD 
IV, respectively.  
 
The AIFMD reporting is a suitable tool for authorities which provides a full picture about the respective 
risk profile of the fund. A full portfolio breakdown (as requested under Q62) is a change in the approach 
and would lead to lots of effort for the management company and the authorities (e.g. statics for OTC, 
private placements). A breakdown by region (on market value and exposure) is already covered by the 
AIFMD reporting, this also applies to counterparties, liquidity and investors.  
 
Another problem with a portfolio breakdown is the risk assessment for alternative investments such as 
real estate. Reporting entities (e.g. investment fund management companies) must pay a lot of money 
to data providers in order to obtain the relevant information without a guarantee for complete or high-
quality data. Therefore, it is not easy to fulfil the expectations of the authorities to analyse the relevant 
risks of these assets for the purposes of risk-bearing capacity concepts of institutional investors in such 
real estate investment funds based on long time series data. If such a breakdown would be required, a 
harmonised data reporting and data collecting scheme which incorporates such risk assessments of 
alternative investments (e.g. real estate) would have to be developed beforehand. 
 
Question 61.1 If you disagree that the supervisory reporting requirements as provided in the 
AIFMD and AIFMR’s Annex IV appropriate, it is because of: 
Please select as many answers as you like 
 

 overlaps with other EU laws 
 the reporting coverage is insufficient 
 the reporting coverage is superfluous 
 other 

 
Please detail as much as possible your answer providing examples of the overlaps. 
Where possible, please provide concrete examples and where relevant information on costs and 
benefits in changing the currently applicable reporting requirements: 
 
In the aftermath of the financial crisis 2008 several new or enhanced reporting requirements have been 
imposed upon asset managers and the broader financial sector. These pertain to individual transaction 
data on the one hand and to positions and their inherent risks on the other hand. In this regard, the mul-
tiple and inconsistent reporting requirements emerging from different pieces of legislation present a nui-
sance for the reporting entities as well as the competent authorities as the collectors of the data. For 
example, we currently see the following overlaps other EU legislation:  
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 Transaction-level reporting: The reporting requirements under EMIR, MiFID II/MiFIR and SFTR 
display considerable differences in terms of reporting details, reporting channels, data repositories 
and applicable IT standards. Double sided reporting has increased the reconciliation process of the 
reporting parties and has led to a high number of unpaired and unmatched reporting transactions to 
a Trade Repository (TR). This complicates supervisory authorities’ supervision, analysis and aggre-
gation of these data in order to identify systemic risk in the OTC derivative market. Therefore, the 
market should switch to a single-sided reporting. Asset managers must report collateral positions 
for OTC derivatives under both EMIR and AIFMD in different pre-defined formats and on different 
aggregation levels. It would be preferable if the regulator could utilise one collateral report to satisfy 
the information required in relation to both regulations. The SFTR provides enhanced disclosure/re-
porting obligations on UCITS managers and AIFMs. Asset managers are required to give transpar-
ency of the use they make of SFTs and total return swaps both in periodic reporting and pre-con-
tractual documents to investors. The information required for transparency to investors are very de-
tailed and do not match with the data required to provide to authorities. The reporting and disclo-
sure obligations for total return swaps differ under the SFTR, EMIR and the ESMA guidelines on 
ETFs and other UCITS issues. 
 

 MMFR reporting: ESMA was interested in using the same reporting standards for MMFs as those 
established under the AIFMD. However, the final reporting requirements for MMFs differ fundamen-
tally from the AIFMD reporting because they are based on ISIN-detail data. Moreover, a MMF (is-
sued as an AIF) needs to be reported twice: (1) with a harmonised reporting template under the 
AIFMD (in the alternative: with a reporting template established by different national authorities un-
der the UCITS Directive) and (2) with a separate MMF reporting template with in part completely 
different and in part identical or similar data which are already provided by the AIFMD template.  

 
 UCITS reporting: According to Article 45 of the UCITS Implementing Directive 2010/43/EU, man-

agement companies are required to deliver to the competent authorities, at least on an annual ba-
sis, reports containing information which reflects a true and fair view of the types of derivative in-
struments used for each managed UCITS, the underlying risks, the quantitative limits and the meth-
ods which are chosen to estimate the risks associated with the derivative transactions. There is a 
lack of a common European standards such as what kind of portfolio and risk data, in which fre-
quency and in which format should be reported, and there is apparently no regular exchange of the 
information collected by the NCA and other authorities in the Union, with ESMA and with the ESRB. 
Consequently, completely different UCITS reports are in place in Germany, Luxemburg and Ireland 
which are also distinguish fundamentally from the AIFMD reporting.  

 
 ECB/Central bank reporting: The reporting under common AIFMD standards and different na-

tional UCITS standards needs to be done in parallel to ECB statistics for investment funds (Regula-
tion(EU) No 1073/2013 of the European Central Bank of 18 October 2013 concerning statistics on 
the assets and liabilities of investment funds, ECB/2013/38, available under https://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R1073&from=de).There is no alignment in 
frequency and content of data. 
 

 Supervised entities - investor reporting: Both Solvency II Directive and CRR require banks and 
insurance undertakings which invest in investment funds to look through into the risks and assets of 
the investment funds for the purposes of their own capital requirements and internal risk-assess-
ments. These Directives require delivery of data and further support services by management com-
panies/asset managers about risk assessments and asset data of investment funds in completely 
different ways and which are also not consistent with the reports which must be provided by the 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R1073&from=de
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R1073&from=de
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asset managers to their own authorities. Therefore, there is a need for analysis in order to under-
stand and report the risks of investment funds in the same way, irrespective of who is invested in 
the investment fund. 

 
Please detail as much as possible your answer providing examples of the insufficient reporting 
coverage. 
Where possible, please provide concrete examples and where relevant information on costs and 
benefits in changing the currently applicable reporting requirements: 
 
./.  
 
Please detail as much as possible your answer providing examples of the superfluous reporting 
coverage. 
Where possible, please provide concrete examples and where relevant information on costs and 
benefits in changing the currently applicable reporting requirements: 
 
./.  
 
Please specify for what other reason the supervisory reporting requirements as provided in the 
AIFMD and AIFMR’s Annex IV are not appropriate. 
Please detail as much as possible your answer providing examples of the superfluous reporting 
coverage. 
Where possible, please provide concrete examples and where relevant information on costs and 
benefits in changing the currently applicable reporting requirements: 
 
ESMA opinion: As described under Q61, the reporting requirements for AIFs and their managers 
(AIFMs) are harmonised within the EU and hence similar in each EU member state. However, it was 
not helpful when ESMA published in October 2013 an opinion with additional reporting requirements 
(opinion on collection of information for the effective monitoring of systemic risk under Article 24(5), first 
sub-paragraph, of the AIFMD, ESMA/2013/1340). In this opinion ESMA requires a detailed set of addi-
tional information that NCAs could obtain from AIFMs to be reported on a periodic basis. This leads to 
the situation that some NCAs do require AIFMs to report these additional data and others do not. Re-
garding cross border activities of AIFMs, this leads to different standards and the need for internal con-
trol systems and check lists in which country such additional reports are not required to deliver. As the 
consequence, different reports provided by the AIFMs complicate the assessment of the data by ESMA. 
 
Country-by-country analysis: We would like to suggest that ESMA should be required under the 
AIFMD to assess the outcome of the AIFMD reporting on a country-by-country basis. 
 
Question 62. Should the AIFMR supervisory reporting template provide a more comprehensive 
portfolio breakdown? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 62.1 If yes, the more detailed portfolio reporting should be achieved by: 
Please select as many answers as you like 
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 a full portfolio reporting by relevant identifier as provided for statistical purposes 
 a more granular geographical breakdown of exposures (e.g. at country level) by asset classes, 

investors, counterparties, and sponsorship arrangements 
 requiring more details on leverage 
 requiring more details on liquidity 
 requiring more details on sustainability-related information, e.g. risk exposure and/or impacts 
 other 

 
Please explain why you think the more detailed portfolio reporting should be achieved by a full 
portfolio reporting by relevant identifier as provided for statistical purposes. 
Please include concrete examples and, where possible, provide information on the benefits, dis-
advantages and costs of implementing this proposition: 
 
./. 
 
Please explain why you think the more detailed portfolio reporting should be achieved by more 
granular geographical breakdown of exposures by asset classes, investors, counterparties, and 
sponsorship arrangements. 
Please include concrete examples and, where possible, provide information on the benefits, dis-
advantages and costs of implementing this proposition: 
 
./. 
 
Please explain why you think the more detailed portfolio reporting should be achieved by requir-
ing more details on leverage. 
Please include concrete examples and, where possible, provide information on the benefits, dis-
advantages and costs of implementing this proposition: 
 
./. 
 
Please explain why you think the more detailed portfolio reporting should be achieved by requir-
ing more details on liquidity. 
Please include concrete examples and, where possible, provide information on the benefits, dis-
advantages and costs of implementing this proposition: 
 
./.  
 
Please explain why you think the more detailed portfolio reporting should be achieved by requir-
ing more details on sustainability related information. 
Please include concrete examples and, where possible, provide information on the benefits, dis-
advantages and costs of implementing this proposition: 
 
./.  
 
Please explain by what other ways you think the more detailed portfolio reporting should be 
achieved. 
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Please include concrete examples and, where possible, provide information on the benefits, dis-
advantages and costs of implementing this proposition: 
 
./.  
 
Question 63. Should the identification of an AIF with a LEI identifier be mandatory? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 63.1 Please explain your answer to question 63, presenting benefits and disad-
vantages as well as costs associated with introducing such a requirement: 
 
The identification of an AIF with a LEI identifier is already mandatory and standard procedure in the 
AIFMD reporting in Germany. Following issues with data quality and lack of comparability of data result-
ing thereof, the regulatory authorities are increasingly engaged in the standardisation of certain data 
(e.g. Identifiers (ISIN, LEI)) and reporting messages. This regulatory “nudging” towards the use of ISO 
based standards may also help the industry to standardise other flows of other reference and market 
data the exchange of which is currently often inhibited by proprietary standards and licence require-
ments. 
 
Question 64. Should the identification of an AIFM with a LEI identifier be mandatory? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 64.1 Please explain your answer to question 64, presenting benefits and disad-
vantages as well as costs associated with introducing such a requirement: 
 
The identification of an AIFM with a LEI identifier is already mandatory and standard procedure in the 
AIFMD reporting in Germany.  
 
Question 65. Should the use of a LEI identifier for the purposes of identifying the counterparties 
and issuers of securities in an AIF’s portfolio be mandatory for the Annex IV reporting of 
AIFMR? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 65.1 Please explain your answer to question 65, presenting benefits and disad-
vantages as well as costs associated with introducing such a requirement: 
 
BVI supports the aim to extend the LEI system by wider adoption in both the financial and non-financial 
sectors. There are numerous use cases in all kinds of sectors that take the adoption of the LEI way be-
yond the financial sector for the benefit of the public and the private sector. A McKinsey and GLEIF 
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(Global Legal Entity Identifier Foundation) joint white paper estimates that broader, global adoption of 
LEIs could yield annual savings of over USD 150 million within the investment banking industry and up 
to USD 500 million for banks in the issuance of letters of credit (the white paper is available for down-
load at: https://www.gleif.org/en/lei-solutions/mckinsey-company-and-gleif-creating-business-value-with-
the-lei/). Widespread acceptance in both private and public sectors will also help to address the current 
issues of data quality and lapsed LEIs within the Global LEI System (GLEIS).  
 
The current GLEIS is a self-registration system. As a result, the registrants bear the total cost of the 
GLEIS. Our members which register LEIs for hundreds of investment funds face considerable cost 
compared to single LEI carrying corporations. We hope that by expanding the coverage as well as by 
enabling new ways of registration the cost of registration can be reduced or ultimately avoided, e.g. by 
providing the LEI in the context of a first-time business registry entry as we proposed in the context of 
the recent review of the EU business registry regulation. We therefore support the recent GLEIF ‘LEI-
V2’ initiative to enable trusted parties in a regulated client identification process to issue LEIs under 
guidelines from GLEIF which should enable the system to achieve very low or no costs in the medium 
term. We also encourage registrants to use Local Operation Units (LOUs) which offer LEI registration at 
the lowest price. 
  
Moreover, if the LEI identifier would be mandatory for the purposes of identifying the counter-
parties and issuers of securities in an AIF’s portfolio, a technical solution must be found for 
cases where the LEI is (currently) not available (such as for non-listed papers, real estate com-
panies, third-country entities). The reporting must not fail because the LEI is not available. Fur-
thermore, a missing LEI identifier of counterparties and issuers of securities in an AIF’s portfo-
lio must not lead to the question whether an asset is eligible or not for the account of the fund. 
We believe that is a reasonable proposal as the few missing LEIs are limited usually to third 
country corporations based in the Americas, Asia or Africa, as Europe has a LEI coverage of 
99%. 
 
 
Question 66. Does the reporting data adequately cover activities of loan originating AIFs? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 66.1 Please explain your answer to question 66: 
 
In its latest annual statistical report 2020 on EU AIFs, ESMA concludes that AIFs’ exposures to lever-
aged loans and CLOs have increased, but exposures remain limited and most AIFs investing in lever-
aged loans and CLOs make limited use of leverage and do not face significant liquidity mismatch. How-
ever, ESMA sees the need to active monitor AIF exposures in the context of deterioration of underwrit-
ing standards and lower credit quality of leveraged loans. This can be achieved by the current reporting 
requirements because the structure of the AIFMD reporting is in general suitable to cover the principal 
information of a loan (e. g. issuer, notional, yield, price, maturity). ESMA is already able to use two main 
sources of data under the AIFMD to assess AIFs’ exposures to specific asset classes:  
 
 Under Article 24(2) of the AIFMD, AIFs must report detailed data on their exposures (long and 

short), including specifically on some asset classes. AIFs report exposures on leveraged loans and 
on CDO/CLOs, where both securitised products are grouped together.  

https://www.gleif.org/en/lei-solutions/mckinsey-company-and-gleif-creating-business-value-with-the-lei/
https://www.gleif.org/en/lei-solutions/mckinsey-company-and-gleif-creating-business-value-with-the-lei/
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 Under Article 3(3)(d) of the AIFMD, funds must report at security-level the top five instruments in 
which they are trading. 

 
In this context, we suggest considering a harmonised European product standard for loan originating 
AIFs before we talk about new uniform reporting standards. In any case, the AIFMD is not the right Di-
rective to deal with such product regulation because the status of a mere manager directive should be 
maintained. For details, see our answer to Q85.1. 
 
Moreover, requesting more detailed information on loans (e. g. covenants, rating, downgrade) would 
fundamentally change the structure of the aggregated and consolidated AIFMD reporting to an asset-
by-asset reporting which is not required (also not for e. g. OTC derivatives). If the financial stability bod-
ies are interested in such information, these are already available in the ECB/NCB reporting. In particu-
lar, the ECB reporting differentiates between asset categories like deposits and loan claims or loans 
and deposits received (cf. Table A of the Regulation (EU) No 1073/2013). Allowing to use these data by 
ESMA or other supervisory authorities by amending a reference in Article 50 of the AIFMD to the ECB 
and its Regulation concerning statistics on the assets and liabilities of investment funds will be associ-
ated with considerably less effort than establishing and implementing a new (double) report for man-
agement companies.  
 
Question 66.1. If not, what data fields should be added to the supervisory reporting template: 
Please select as many answers as you like 
 

 loans originated by AIFs 
 leveraged loans originated by AIFs 
 other 

 
Please explain why you think loans originated by AIFs should be added as a data fields to the 
supervisory reporting template, providing information on the benefits, disadvantages and costs 
of implementation. 
 
./.  
 
Please explain why you think leveraged loans originated by AIFs should be added as a data 
fields to the supervisory reporting template, providing information on the benefits, disad-
vantages and costs of implementation. 
 
./.  
 
Please explain what other data field(s) should be added to the supervisory reporting template, 
providing information on the benefits, disadvantages and costs of implementation. 
 
./.  
 
Question 67. Should the supervisory reporting by AIFMs be submitted to a single central author-
ity? 
 

 Yes 
 No 
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 Don’t know / no opinion / not relevant 
 
Question 67.1 Please explain your answer to question 67: 
 
It is important that each NCA has a full overview of risks related to investment funds which could affect 
the national financial market. To assess the systemic risk out of investment funds it makes sense to 
consolidate all UCITS, MMF and AIF reports at a single national authority which also is responsible to 
supervise these products and managers of these investment funds. This enables the NCA to react with 
direct measures or sanctions where needed. NCAs should pass over to EU institutions which could as-
sess the impact on the EU financial market. The current procedure has proven its worth in this regard. 
 
Question 67.1 If yes, which one: 
 

 ESMA 
 Other options 

 
Please explain your choice, particularly substantiating ‘other options’, and provide information, 
where available, on the benefits, disadvantages and costs of implementing each proposition: 
 
./.  
 
Question 68. Should access to the AIFMD supervisory reporting data be granted to other rele-
vant national and/or EU institutions with responsibilities in the area of financial stability? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 68.1 Please explain your answer to question 68: 
 
For a common understanding of financial stability risks and in order to avoid excessive burdens for 
cross border activities of asset managers, the main challenge is to agree at least on harmonised data 
reporting and exchange standards with the industry and supervisory bodies to enable better under-
standing and supervision. This important task should not be left solely to national authorities as it is cur-
rently required e.g. under the UCITS Directive. In any case, it is important that all managers of funds 
report such data in a uniform way. For financial stability purposes it is necessary to define at least 
on EU level which kind of data, in which frequency and in which format NCAs should collect 
data e.g. on leverage and liquidity risks. These data should be used by all relevant supervisory 
authorities and financial stability bodies such as the ESRB and the ECB. That involves the need 
for country-by-country analyses and for further strengthening data exchange between supervi-
sory authorities and financial stability bodies.  
 
Moreover, apparently individual data available at NCAs / national Central Banks is not regularly shared 
in full with the ECB/ESRB or other NCAs. Rules on full exchangeability of granular instrument master 
file, transaction, portfolio holdings and associated risk/return data between the relevant supervisory, 
regulatory and Central Bank bodies within the EU are a prerequisite to avoid duplicative and non-har-
monised regulatory reporting going forward. 
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Question 68.1 If yes, please specify which one? 
 

 ESRB 
 ECB 
 NCBs 
 National macro-prudential authorities 
 Other 

 
Please specify to which other relevant national and/or EU institutions the access to the AIFMD 
supervisory reporting data should be granted: 
 
./.  
 
Question 68.2 Please explain your answer to question 68.1: 
 
We refer to our answer to Q68 and Q68.1 
 
Question 69. Does the AIFMR template effectively capture links between financial institutions? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 69.1 If not, what additional reporting should be required to better capture inter-link-
ages between AIFMs and other financial intermediaries? 
Please provide your suggestion(s) providing information on the costs, benefits and disad-
vantages of each additional reporting: 
 
./.  
 
Question 69.1 Please explain your answer to question 69: 
 
In our view, information on types of investors, counterparties and issuers of instruments is already pro-
vided by the AIFMD reporting. There is no need for further information on funds’ interconnectedness 
within the AIFMD reporting. The information the ESRB is asking for in its letter to the Commission re-
garding the AIFMD refers to a portfolio breakdown and an asset-by-asset reporting (please see our an-
swers to Q56.1 and Q61.1) which are already available in the ECB statistical investment fund reports.  
 
Question 70. Should the fund classification under the AIFMR supervisory reporting template be 
improved to better identify the type of AIF? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 70.1 If yes, the AIF classification could be improved by: 
Please select as many answers as you like 
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 permitting multiple choice of investment strategies in the AIFMR template 
 adding additional investment strategies 
 other 
 it cannot be improved, however, if a portfolio breakdown is provided to the supervisors this can 

be inferred 
 
Please explain why you think the AIF classification could be improved by per mitting multiple 
choice of investment strategies in the AIFMR template, providing information, where available, 
on the costs, benefits and disadvantages of this option: 
 
./. 
 
Please explain why you think the AIF classification could be improved by adding additional in-
vestment strategies, providing information, where available, on the costs, benefits and disad-
vantages of this option: 
 
The effort required to add new strategies of AIFs in the AIFMR supervisory template is very low. We 
support to add the following strategies (non-exhaustive):  
 

 ESG strategies according to Articles 8 and 9 of the SFRD 
 mixed funds strategies (equity and bond funds) 
 UCITS-like strategies (most of German AIFs which qualify as other strategies (other funds) are 

invested like a UCITS but are issued as AIFs for institutional investors only)  
 renewable energies strategies 
 loan originating strategies 
 Money market funds (MMF) 

 
Please explain why you think the AIF classification could be improved, providing information, 
where available, on the costs, benefits and disadvantages of this option: 
 
./.  
 
Please explain why you think the AIF classification cannot be improved unless a portfolio break-
down is provided to the supervisors. Please provide information, where available, on the costs, 
benefits and disadvantages of this option: 
 
./.  
 
Question 70.1 Please explain your answer to question 70: 
 
We support the ESRB proposal to improve the classification of AIF strategies provided in the AIFMR 
supervisory template to better reflect their strategies and potential risks involved. Around 60 % of in-
vestment funds’ net asset value is classified as ‘other’ which reflects most of the German AIF market. 
Deeper insights in the investment strategies will improve the outcome of (systemic) analyses of the Eu-
ropean AIF market.  
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Question 71. What additional data fields should be added to the AIFMR supervisory reporting 
template to improve capturing risks to financial stability: 
Please select as many answers as you like 
 

 value at Risk (VaR) 
 additional details used for calculating leverage 
 additional details on the liquidity profile of the fund’s portfolio 
 details on initial margin and variation margin 
 the geographical focus expressed in monetary values 
 the extent of hedging through long/short positions by an AIFM/AIF expressed as a percentage 
 liquidity risk management tools that are available to AIFMs 
 data on non-EU master AIFs that are not marketed into the EU, but which have an EU feeder 

AIF, or a non-EU feeder marketed into the EU if managed by the same AIFM 
 the role of external credit ratings in investment mandates 
 LEIs of all counterparties to provide detail on exposures 
 sustainability-related data, in particular on exposure to climate and environmental risks, includ-

ing physical and transition risks (e.g. shares of assets for which sustainability risks are as-
sessed; types and magnitudes of risks; forward-looking, scenario-based data) 

 other 
 
Please explain why value at Risk (VaR) should be added to the AIFMR supervisory reporting 
template, providing as much detail as possible and relevant examples as well as the costs, ben-
efits and disadvantages of this option: 
 
The Value at Risk (VaR) is already part of the AIFMD reporting, but only as additional information that 
NCAs could require AIFMs to report on a periodic basis pursuant to the Opinion published by ESMA on 
‘Collection of information for the effective monitoring of systemic risk under Article 24(5), first sub-para-
graph, of the AIFMD’. This information becomes mandatory if it is required by the NCA to which the AIF 
reports. In our view, it could be added as a mandatory field for AIFs which calculate the VaR.   
 
Please explain why additional details used for calculating leverage should be added to the 
AIFMR supervisory reporting template, providing as much detail as possible and relevant exam-
ples as well as the costs, benefits and disadvantages of this option: 
 
The calculation of leverage is fully required and explained in Articles 6 to 11 of the AIFMR. There is no 
need for further reports on how the manager is calculating the leverage figures.  
 
Please explain why additional details on the liquidity profile of the fund’s portfolio should be 
added to the AIFMR supervisory reporting template, providing as much detail as possible and 
relevant examples as well as the costs, benefits and disadvantages of this option: 
 
The liquidity profile of an AIF (investor and asset level) is sufficiently covered by the AIFMD reporting.  
 
Please explain why details on initial margin and variation margin should be added to the AIFMR 
supervisory reporting template, providing as much detail as possible and relevant examples as 
well as the costs, benefits and disadvantages of this option: 
 
Such detailed information is already covered by the EMIR reporting.  
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Please explain why the geographical focus expressed in monetary values should be added to 
the AIFMR supervisory reporting template, providing as much detail as possible and relevant 
examples as well as the costs, benefits and disadvantages of this option: 
 
Such information on a country-by-country level as well as based on derivatives and counterparties is 
very complex and burdensome to collect. We refer to our answers to Q56.1, Q61.1 and Q69.  
 
Please explain why the extent of hedging through long/short positions by an AIFM/AIF ex-
pressed as a percentage should be added to the AIFMR supervisory reporting template, provid-
ing as much detail as possible and relevant examples as well as the costs, benefits and disad-
vantages of this option: 
 
./.  
 
Please explain why data on non-EU master AIFs that are not marketed into the EU, but which 
have an EU feeder AIF or a non-EU feeder marketed into the EU if managed by the same AIFM 
should be added to the AIFMR supervisory reporting template, providing as much detail as pos-
sible and relevant examples as well as the costs, benefits and disadvantages of this option: 
 
Not relevant for our members.  
 
Please explain why the role of external credit ratings in investment mandates should be added 
to the AIFMR supervisory reporting template, providing as much detail as possible and relevant 
examples as well as the costs, benefits and disadvantages of this option: 
 
The AIFMD reporting does not covers ‘investment mandates’ in the meaning of discretionary portfolio 
management. However, we interpret the question in such a way if and to what extent external credit rat-
ings should be added for the assets held by the portfolio of an AIF. We strongly disagree with introduc-
ing an obligation to provide such data because that will increase the costs for management companies 
significantly. Speaking from experience, we expect that credit rating agencies (CRAs) will increase their 
licencing fees when management companies will be obliged to use these data in order to meet their su-
pervisory reporting duties. While we highly appreciate ESMA´s effort to protect rating data users from 
excessive licencing fees, we see a strong case for regulatory intervention by the EU Commission to 
achieve this aim.  
 
Please explain why LEIs of all counterparties to provide detail on exposures should be added to 
the AIFMR supervisory reporting template, providing as much detail as possible and relevant 
examples as well as the costs, benefits and disadvantages of this option: 
 
We refer to our answer to Q65.1.  
 
Please explain why sustainability-related data, in particular on exposure to climate and environ-
mental risks, including physical and transition risks should be added to the AIFMR supervisory 
reporting template, providing as much detail as possible and relevant examples as well as the 
costs, benefits and disadvantages of this option: 
 
./.  
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Please explain what other data fields should be added to the AIFMR supervisory reporting tem-
plate, providing as much detail as possible and relevant examples as well as the costs, benefits 
and disadvantages of this option: 
 
We suggest adding another type of investors like ‘semi-professional’ investors to the AIFMD reporting. 
This was the outcome of the AIFMD reporting quality check organised by ESMA. Many institutional in-
vestors such as churches, family offices or foundations do not qualify as professional investors and are 
categorised as retail investors under AIFMD even though they would be qualified to invest at least in 
some AIFs which are issued for institutional investors. We believe that in this context there is a case for 
introducing a regulatory distinction of AIFs. Such distinction could in our view be based on the level of 
risk associated with AIF investments, i.e. on the level of employed leverage. Following the logic of the 
UCITS Directive, the relevant funds could be characterised by abstaining from employing leverage on a 
substantial basis. Such ‘Low Leverage AIFs’ should have an EU-wide access also to semi-professional 
investors on the basis of an extended EU passport. 
 
The EU financial frameworks currently include no definition of “semi-professional investors”. However, 
inspiration can be taken from the EuSEF/EuVECA Regulations which allow for investments by other 
than professional investors if these (1) commit to invest at least EUR 100 000 and (2) confirm in writing 
in a separate document that they are aware of the associated risk. We refer to our answer to Q21.  
 
Question 72. What additional data fields should be added to the AIFMR supervisory reporting 
template to better capture AIF’s exposure to leveraged loans and CLO market? 
Please explain your answer providing as much detail as possible and relevant examples as well 
as the costs, benefits and disadvantages: 
 
We refer to our answer to Q66.1 
 
Question 73. Should any data fields be deleted from the AIFMR supervisory reporting template? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 73.1 Please explain your answer to question 73, presenting the costs, benefits and dis-
advantages of each data field suggested for deletion: 
 
The AIFMR supervisory reporting is well implemented and the annual reports with analyses of the Euro-
pean AIF market published by ESMA provide a very good overview of the market and (potential) risks 
involved.  
 
However, if there is a urgent call for more granular data on an asset-by-asset breakdown at the current 
stage, all individual asset related data could be deleted and supervisory authorities can use the ISIN-
detailed data provided to the ECB statistical reporting of investment funds and make their own assess-
ments based on these reports. We also refer to our answer to Q56.1 where we suggest (as a long-term 
vision) that investment funds such as UCITS or AIFs (including MMFs) could simply provide a basic set 
of raw data to all supervisors in uniform format and content. Any authority could use the data it needs 
from that package and could calculate different scenarios based on their own macro-prudential tools 
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due to fulfil their supervisory tasks. This would also be in line with the goal of obtaining more granular 
data to assess potential vulnerabilities stemming from the asset management industry.  
 
Question 74. Is the reporting frequency of the data required under Annex IV of the AIFMR appro-
priate? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 74.1 Please explain your answer to question 74, presenting the costs, benefits and dis-
advantages for a suggested change, if any: 
 
The current reporting frequency is appropriate. This applies even more as these reports also provide 
data on a monthly basis. Changing the reporting frequency to e.g. a monthly basis could lead to IT 
problems because each AIF report must be uploaded to the reporting platform of the NCA. This takes a 
lot of time and resources and – if the upload fails (because of the current quality revision) – it must be 
repeated several times. This is particularly critical because any information/report not provided, not pro-
vided correctly, not provided in full or not provided on time qualifies as reason for strict and severe 
sanctions.  
 
Question 75. Which data fields should be included in a template requiring AIFMs to provide ad 
hoc information in accordance with Article 24(5) of the AIFMD during the period of the stressed 
market in a harmonised and proportionate way? 
Please explain your answer presenting the costs, benefits and disadvantages of implementing 
the suggestions: 
 
We refer to our answer to Q58. We do not see merit in establishing a (new) template for NCAs to report 
relevant and timely data to ESMA during a period of stressed market conditions. Stressed market con-
ditions are not foreseeable and are therefore not included in supervisory reporting. Data provided dur-
ing the previous crisis would be not relevant for the next crisis. Standard reporting would bring less 
value than a reporting that is tailored to the actual event. In an exceptional situation it would be up to 
NCAs to ask for more information that would be relevant for assessing the situation in their individual 
markets. 
 
Question 76. Should supervisory reporting for UCITS funds be introduced? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 76.1 Please explain your answer to question 78, also in terms of costs, benefits and 
disadvantages: 
 
See our answer to Q77.1. 
 
Question 77. Should the supervisory reporting requirements for UCITS and AIFs be harmo-
nised? 
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 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 77.1 Please explain your answer to question 79, also in terms of costs, benefits and 
disadvantages: 
 
We welcome the proposal to establish a harmonised UCITS reporting framework across the Union. For 
a common understanding of financial stability risks and in order to avoid excessive burdens for cross 
border activities of asset managers, the main challenge is to agree at least on harmonised data report-
ing and exchange standards between the industry and supervisory bodies to enable better understand-
ing and supervision. This important task should not be left solely to national authorities as it is currently 
required under the UCITS Directive. In any case, it is important that all managers of funds report such 
data in a uniform way.  
 
Proposals for a new harmonised reporting such as a UCITS reporting need to be analysed carefully in 
avoiding of double reports and in closing data gaps. In particular, we see overlaps with other reports 
such as transaction reporting under EMIR, MIFIR and SFTR, central bank reporting for statistical pur-
poses on funds as well as the regulatory fund reports for money market funds and the various national 
UCITS reports (such as established by BaFin or CSSF). Here we point out that a general overhaul of 
fund reporting towards mere raw data delivery can significantly improve the demands of supervisors for 
more granular data to monitor systemic risks in the long run. However, this requires a fundamental 
overhaul of all fund reporting.  
 
For a short-term solution, this demand can be ensured through a new data exchange to be regulated 
between supervisory authorities that already have granular data (e.g. via central bank or EMIR/MiFIR 
transaction reporting). The removal of regulatory obstacles which hinder the efficient functioning of the 
capital markets should be considered an overarching priority. For financial stability purposes it is neces-
sary to define at least on EU level which kind of data and in which frequency national competent author-
ities should collect data such as data on leverage and liquidity risks. However, the way we understand 
ESRB’s approach, ESRB recommends considering the reporting requirements under the MMFR as a 
blueprint for a new UCITS reporting. We strongly disagree with using the MMFR reporting for a 
harmonised UCITS reporting because this will lead to another fragmentation of investment fund 
reports. In establishing a new UCITS reporting, it is of utmost importance to use the same re-
porting standards as those established under the AIFMD. Such an approach would have the follow-
ing benefits:  
 
Avoid a technical in-depth discussion on data fields: The current AIFMD reporting is already very 
comprehensive. This applies even more as the vast majority of AIFs in Germany which invest in securi-
ties are UCITS like investment funds with a comparable investment strategy and risks. The implement-
ing work for an AIF or AIFM reporting is already done and the standards are well known by the man-
agement companies. In Germany, all UCITS management companies (safe one) also issue AIFs and 
have already implemented the AIFMD reporting template. In this context, it is worth noting that well-
founded complaints from regulators stating that the current reporting was insufficient have been ex-
tremely rare.  
 
Support the idea of a harmonised UCITS reporting: In the absence of a harmonised UCITS report-
ing, the industry is currently facing a broad range of uncoordinated and (partially) ad-hoc data requests 
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from various NCAs. Today, complying with these diverse requests is burdensome and costly, particu-
larly as they involve extensive manual work. A pan-European UCITS reporting which replaces the dif-
ferent types of national reporting would hence be an important step forward. 
 
As a first step, we suggest basing the UCITS reporting on the existing AIFMD template: The in-
dustry’s position on the content of a future UCITS reporting is driven by considerations of cost and effi-
ciency. While the AIFMD reporting is already up and running, a completely new and totally different 
UCITS reporting would incur significant implementation, IT development and project costs and tie up 
specialist resources. Using the existing, well established AIFMD template (perhaps with minor adjust-
ments) for UCITS reporting is therefore, from our perspective, the most efficient option. It would then be 
up to ESMA and the NCAs to determine, and properly justify, which additional data fields, if any, they 
deem necessary for the UCITS reporting.  
 
Question 78. Should the formats and definitions be harmonised with other reporting regimes 
(e.g. for derivates and repos, that the AIF could report using a straightforward transformation of 
the data that they already have to report under EMIR or SFTR)? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 78.1 If yes, please explain your response indicating the benefits and disadvantages of 
a harmonisation of the format and definitions with other reporting regimes: 
 
This question relates to the call of the ESRB and ESMA to provide more granular information on the as-
sets in which an AIF is invested. As already stated, such a granular reporting would fundamentally 
change the structure of the aggregated and consolidated AIFMD reporting to an asset-by-asset report-
ing which is not required (also not for e. g. OTC derivatives). For a short-term solution in maintaining 
the aggregated approach of the AIFMD, we see no need to amend the well-implemented reporting for-
mats and definitions. If the financial stability bodies are interested in such information, these are already 
available in the ECB/NCB reporting.  
 
However, for a long-term vision with a single regulatory reporting mechanism for investment funds, a 
harmonisation of the data architecture is of the utmost importance. This will reduce operational effort 
and burden for asset managers as well as supervisory authorities. In spite of EU wide ISO 20022 based 
reporting standardisation efforts by regulators (e.g. ESMA EMIR and MIFIR messages, ECB Money 
Market Statistical Reporting (MMSR) and Bank of England SMMDC reports by banks) there remain 
large national differences in reporting requirements, IT standards and interfaces used by reporting enti-
ties, intermediaries (e.g. Trade Repositories), and report receivers, e.g. ESAs, ECB, NCAs, and NCBs. 
Funds and /or their asset managers, like other market participants, report certain transactions in deriva-
tives (EMIR), securities (MiFID/MIFIR), and securities finance transactions (SFTR) as well as under the 
Transparency and Market Abuse Directives already today or in the future for the purpose of assessing 
systemic risk directly or indirectly through different reporting mechanisms to NCAs or the European Au-
thorities (EBA, ESMA, EIOPA) and National Central Banks or the ECB. Following issues with data qual-
ity and lack of comparability of data resulting thereof, the regulatory authorities are increasingly en-
gaged in the standardisation of certain data (e.g. Identifiers (ISIN, LEI)) and reporting messages. This 
regulatory ‘nudging’ towards the use of ISO based standards may also help the industry to standardise 
other flows of other reference and market data the exchange of which is currently often inhibited by pro-
prietary standards and licence requirements. 
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c) leverage 
 
Question 79. Are the leverage calculation methods – gross and commitment – as provided in 
AIFMR appropriate? 
 

 Fully agree 
 Somewhat agree 
 Neutral  
 Somewhat disagree  
 Fully disagree 
 Don’t know / no opinion / not relevant 

 
Question 79.1 Please explain your answer to question 79 in terms of the costs, benefits and dis-
advantages: 
 
In general, the leverage calculation methods (gross and commitment) as provided in AIFMR work very 
well and are appropriate in practice. In this context, we do not agree with the ESRB statement in its let-
ter on considerations regarding the AIFMD that NCAs cannot readily reconstruct a fund manager’s 
computation of leverage based on the current reporting of the leverage figures. Precisely because there 
are concrete specifications for the calculation of leverage based on the two methods, comparison of 
these figures across funds and data quality assessments should be possible and give an exact over-
view of the degree of leverage of an AIF. However, we would like to propose the following improve-
ments to the AIFMR:  
 
 Commitment Method: Coming from former developments of the UCITS commitment approach in 

the CESR’s guidelines on risk measurement and the calculation of global exposure and counter-
party risks for UCITS (Ref.: CESR/10-788), Article 8 AIFMR only covers the use of derivatives and 
does not consider how to deal with cash (or cash equivalents), cash loans, reinvestments of cash 
loans or positions of securities financing transactions. We therefore propose to clarify that these po-
sitions should be considered in the same way as required under the gross method (cf. Article 7 
AIFMR). Otherwise the outcome of the commitment leverage value of an AIF (such as a property 
fund) which does not use derivatives or securities financing transactions will vary from the gross 
method. As we understand the two methods, they only vary in applying netting and hedging ar-
rangements for derivatives and must lead to the same outcome for the other recognition of expo-
sures.  
 

 Gross method: The calculation of gross leverage involves that derivative instruments should be 
converted into the market value of the equivalent underlying position. We share the approach of 
IOSCO in its report on Leverage to set forth a non-exhaustive table of definitions of the method ac-
cording to which a fund might determine the notional amount for certain simple or standard deriva-
tives. However, the examples provided by IOSCO are not equal to the gross method of the AIFMR 
(cf. Annex II of the Delegated Regulation (EU)231/2013) and of the CESR Guidelines for UCITS. 
The European legislator correctly concluded that options should be delta adjusted because price 
movements of the underlying are not 1:1 correlated with the price movement of the options. Includ-
ing the notional value of the option would hence not be the ‘equivalent position’. This effect must be 
maintained under the AIFMD by avoiding overstating the leverage. 
 

https://www.esrb.europa.eu/pub/pdf/other/esrb.letter_200205_AIFMD_framework%7E4ac870326f.en.pdf?7768fc9e5556936f6eec29f970e06f75
https://www.esrb.europa.eu/pub/pdf/other/esrb.letter_200205_AIFMD_framework%7E4ac870326f.en.pdf?7768fc9e5556936f6eec29f970e06f75
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 Conversion methods for derivatives instruments: In addition to the conversion methodologies 
listed in Annex II of the Delegated Regulation (EU) 231/2013 (as well as under the CESR Guide-
lines for UCITS), we have the following suggestions regarding certain conversion formulas:  
 
 For swaps: The definitions used in Appendix A of the IOSCO report on leverage and in Annex 

II of the Delegated Regulation (EU) 231/2013 as well as in CESR Guidelines for UCITS vary. 
There should be a consistent approach and understanding. 
 

 For interest rate futures: Annex II (1)a) of the AIFMR (Interest rate future: Number of con-
tracts * notional contract size) should be replaced by the wording “Interest rate future: Number 
of contracts * contract amount”.  
 

 For bond futures: According to the formula explained in Annex II (1)(a)(first indent) of the 
AIFMR (‘number of contracts * notional contract size * market price of the cheapest-to-deliver 
reference bond’), it is not easy to identify the ‘market price of the cheapest-to-deliver reference 
bond’ because such bond could be subject to variation. Therefore, we would like to propose to 
take the future price into account that would simplify the conversion formula for futures as fol-
lows: ‘Bond future: number of contracts * notional contract size * future price’. Moreover, the 
formula presented by IOSCO in its report on leverage leads to a severe underestimation of the 
gross method. For example, Euro bond futures (fixed income futures on long-term debt instru-
ments issued by the Federal Republic of Germany) are priced currently about 165, whereas the 
CTD is quoted at 104. Therefore, the gross method would be too low by a factor of 0.63. 

 
Question 80. Should the leverage calculation methods for UCITS and AIFs be harmonised? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 80.1 If yes, what leverage calculation methods should be chosen to be applied for both 
UCITS and AIFs? 
Please explain your proposal, indicating the difficulties, costs and benefits of applying such 
methodology(ies) to both UCITS and AIFs: 
 
The main difference between AIFs and UCITS is the opportunity to use methods by which the fund 
manager could increase the exposure of a fund. In principle, the AIF manager can use methods in an 
unlimited manner, where allowed under national law, such as borrowing of cash or securities, or lever-
age embedded in derivative positions or by any other means. In contrast, the manager of a UCITS is 
limited in using such methods, in particular:  
 
 A UCITS may borrow cash only on a temporary basis and with a limit of 10 percent of the value of 

the fund.  
 In each case, the UCITS manager is obliged to ensure that the UCITS’ global exposure does not 

exceed the total net value of its portfolio (the so called ‘200 percent threshold’). 
 EU Member States may authorise UCITS to employ techniques and instruments relating to transfer-

able securities and money market instruments (such as repo transactions) under strict conditions 
and within the limits which they lay down in the fund rules provided that such techniques and instru-
ments are used for purposes of efficient portfolio management. UCITS cannot however act as bor-
rowers of securities.  
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Even if the methods by which the fund manager may increase the fund’s exposure differ for AIF and 
UCITS, the calculation of leverage should be based, in principle, on the same method. Therefore, we 
propose the following approach:  
 
 The calculation of the leverage of UCITS using the commitment approach should be aligned with 

the AIFMD commitment approach under Article 8 of the AIFMR (please also see our suggestions 
for improvements under Q79.1).  

 UCITS using the value at risk approach are required by CESR’s guidelines to disclose the ex-
pected level of (gross) leverage (cf. Box 24(2) of the CESR guidelines). That gross leverage calcu-
lation should be based on the AIFMD calculation method under Article 7 of the AIFMR.  

 It is of utmost importance to clarify that the value at risk is just a risk measurement and not a lever-
age figure. Therefore, the calculation of the value at risk established under the UCITS Directive 
(and the CESR guidelines) should be maintained and – if necessary – reviewed. Improvements 
could be suggested, for instance, for the calculation of the absolute VaR where high market volatil-
ity in stressed situations have lead to inconsistencies or limit breaches.  

 
Question 80.1 Please explain your answer to question 80: 
 
Leverage in investment funds means methods such as the use of derivatives, borrowing of cash or se-
curities which might, but not necessarily have to increase the ratio of the fund’s market exposure over 
its net asset value. There is a wide variety of funds and fund strategies in different jurisdictions and 
market structures which allow for different methods to increase leverage. In this respect, the leverage is 
not a risk as such. According to the AIFMD, managers of AIFs are required to set leverage limits for the 
funds they manage, to monitor the leverage and to disclose information regarding the overall level of 
leverage employed vis-à-vis investors and competent authorities. UCITS are legally restricted in using 
leverage methods such as use of derivatives and borrowing agreements. In addition, national legal re-
quirements might limit the use of leverage in certain funds. Even if the acceptable methods by which 
the fund manager may increase the fund’s exposure differ among investment funds in order to protect 
investors, the calculation of the market exposure should be based, in principle, on the same method for 
both UCITS and AIFs. Such an approach would ensure a sustainable and meaningful understanding 
and monitoring of leverage for financial stability purposes. However, it is important to highlight that the 
use of leverage by investment funds is limited within the European market, with the notable exception of 
hedge funds. According to a survey among our membership, the exposure of nearly all German AIFs 
relating to borrowing arrangements and derivative instruments (with hedging and netting) does not ex-
ceed leverage on a substantial basis (three times the fund's net asset value). Moreover, all German 
AIFs observe the UCITS limit on global exposure to derivative instruments. 
 
Question 81. What is your assessment of the two-step approach as suggested by International 
Organisation of Securities Commissions (‘IOSCO’) in the Framework Assessing Leverage in In-
vestment Funds published in December 2019 to collect data on the asset by asset class to as-
sess leverage in AIFs? 
Please provide it, presenting costs, benefits and disadvantages of implementing the IOSCO ap-
proach: 
 
We welcome the proposed two-step approach of IOSCO: Identifying and analysing funds that may pose 
a risk to financial stability as a first step and further analysis of this subset of funds as a second step. 
This approach appropriately considers that not all investment funds could pose financial stability risks. 
This applies for small-sized funds. In this context, it is essential to highlight that because of the financial 
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crisis, very strict legal requirements in the asset management sector have already been implemented in 
the European Union. These requirements are intended to enhance the prudential resilience of asset 
managers and their funds under management, thereby materially excluding or reducing the possibility 
of any of them posing risks to financial stability, as well as protecting investors of funds. 
 
Moreover, we do not see that the leverage methods and the AIFMD reporting do not differentiate be-
tween exposures to different asset classes. The aim of the metric is to identify funds which might pose 
a risk to financial stability as a first step on a macro level. The degree of leverage is not a risk figure; it 
is merely a technique that allows to assess whether there could be a risk. Therefore, the gross leverage 
method is designed to calculate a simple metric that allows competent authorities to analyse whether 
there is a need to look through to the potential risks of the individual fund. Analysing the risks of certain 
asset classes could be an outcome of step 2, where appropriate and required. Therefore, we do not see 
the need to compare the leverage amount by types of funds or asset classes in step 1.  
 
Question 82. Should the leverage calculation metrics be harmonised at EU level? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 82.1 Please explain your answer to question 82, presenting the costs, benefits and dis-
advantages of your chosen approach? 
 
We refer to our answer to Q80. Even if the acceptable methods by which the fund manager may in-
crease the fund’s exposure differ among investment funds in order to protect investors, the calculation 
of the market exposure should be based, in principle, on the same method for both UCITS and AIFs. 
Such an approach would ensure a sustainable and meaningful understanding and monitoring of lever-
age for financial stability purposes. 
 
Question 83. What additional measures may be required given the reported increase in CLO and 
leveraged loans in the financial system and the risks those may present to macro-prudential sta-
bility? 
Please provide your suggestion(s) including information, where available, on the costs and ben-
efits, advantages and disadvantages of the proposed measures: 
 
We do not see the need for additional measures to cover special risks based on investments in CLOs 
or leveraged loans. In its latest annual statistical report 2020 on EU AIFs, ESMA concludes that AIFs’ 
exposures to leveraged loans and CLOs have increased, but exposures remain limited and most AIFs 
investing in leveraged loans and CLOs make limited use of leverage and do not face significant liquidity 
mismatch. We refer to our answer to Q66.1 
 
Question 84. Are the current AIFMD rules permitting NCAs to cap the use of leverage appropri-
ate? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 
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Question 84.1 Please explain your answer to question 86, in terms of the costs, benefits and dis-
advantages? 
 
The already implemented AIFMD reporting is designed to provide adequate findings on possible sys-
temic risks of AIF within the EU. Therefore, as a first step, ESMA should be called upon to analyse the 
already reported data of AIFs. Only in the case that there is a need for more action, macroprudential 
leverage limits could be an instrument to overview systemic risks. However, we disagree with the gen-
eral ESRB statement that the instruments given in Article 25 of the AIFMD are not used by NCAs and 
ESMA. This does not apply for Germany where the use of leverage is limited by legal requirements 
(such as legal limits for the use of derivatives and borrowing agreements). The exposure of nearly all 
German AIFs relating to borrowing arrangements and derivative instruments (with hedging and netting) 
does not exceed leverage on a substantial basis (three times the fund's net asset value). Moreover, all 
German open-ended AIFs observe the UCITS limit on global exposure to derivative instruments. The 
studies of the ECB and DNB, OeNB and the UK cited by the ESRB in Annex II (pages 46-48) do not 
represent the German AIF market and its inherent risks. Therefore, it must be avoided to set new lever-
age limits or risk indicators for reasons of macroprudential supervision but with an effect that NCAs 
would be required to set these limits/indicators in their own supervision for individual funds.  
 
Question 85. Should the requirements for loan originating AIFs be harmonised at EU level? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 85.1 Please explain your answer to question 85? 
 
In principle, we are in favour of harmonisation of rules applying for special types of investment funds 
(such as UCITS, MMFs, EuVECAs etc.) and their managers. However, we strongly disagree with using 
the AIFMD to provide rules for special types of AIF. The AIFMD should remain limited to a mere man-
ager regulation and not be extended as a product regulation. Therefore, if there is a need for a harmoni-
sation of a product regulation for loan originating AIF (which we could support in general), this should 
be made in a separate Regulation according to the model of already existing Regulations for investment 
fund types. In this context, we suggest starting with a uniform European standard for a loan originating 
AIF before we talk about new uniform reporting standards. 
 
Question 85.1 If yes, which of the following options would support this harmonisation: 
Please select as many answers as you like 
 

 limit interconnectedness with other financial intermediaries 
 impose leverage limits 
 impose additional organisational requirements for AIFMs 
 allow only closed-ended AIFs to originate loans 
 provide for certain safeguards to borrowers 
 permit marketing only to professional investors 
 impose diversification requirements 
 impose concentration requirements 
 other 
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Please explain why you think limiting interconnectedness with other financial Intermediaries 
would support this harmonisation. 
Please provide information, where available, on the costs and benefits, advantages and disad-
vantages of this option. Concrete examples are welcome: 
 
./.  
 
Please explain why you think imposing leverage limits woul support this harmonisation. 
Please provide information, where available, on the costs and benefits, advantages and disad-
vantages of this option. Concrete examples are welcome: 
 
./.  
 
Please explain why you think imposing additional organizational requirements for AIFMs would 
support this harmonisation. 
Please provide information, where available, on the costs and benefits, advantages and disad-
vantages of this option. Concrete examples are welcome: 
 
./.  
 
Please explain why you think allowing only closed-ended AIFs to originate loans would support 
this harmonisation. 
Please provide information, where available, on the costs and benefits, advantages and disad-
vantages of this option. Concrete examples are welcome: 
 
./.  
 
Please explain why you think providing for certain safeguards to borrowers would support this 
harmonisation. 
Please provide information, where available, on the costs and benefits, advantages and disad-
vantages of this option. Concrete examples are welcome: 
 
./.  
 
Please explain why you think permitting marketing only to professional investors would support 
this harmonisation. 
Please provide information, where available, on the costs and benefits, advantages and disad-
vantages of this option. Concrete examples are welcome: 
 
./.  
 
Please explain why you think imposing diversification requirements would support this harmo-
nisation. 
Please provide information, where available, on the costs and benefits, advantages and disad-
vantages of this option. Concrete examples are welcome: 
 
./. 
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Please explain why you think imposing concentration requirements would support this harmoni-
sation. 
Please provide information, where available, on the costs and benefits, advantages and disad-
vantages of this option. Concrete examples are welcome: 
 
./.  
 
Please explain what other option would support this harmonisation. 
Please provide information, where available, on the costs and benefits, advantages and disad-
vantages of this option. Concrete examples are welcome: 
 
In its latest annual statistical report 2020 on EU AIFs, ESMA concludes that AIFs’ exposures to lever-
aged loans and CLOs have increased, but exposures remain limited and most AIFs investing in lever-
aged loans and CLOs make limited use of leverage and do not face significant liquidity mismatch. We 
therefore refer to our answers to Q66.1 and Q70.1 where we suggest adding a new AIF strategy for 
loan originating AIFs in the AIFMR supervisory template.  
 
 
 
V. INVESTING IN PRIVATE COMPANIES 
 
The AIFMD rules regulating investing in private companies aim to increase transparency and accounta-
bility of collective investment funds holding controlling stakes in non-listed companies. This section 
seeks insights whether these provisions are delivering on the stated objectives and whether there are 
other ways to achieve those objectives more efficiently and effectively. Private equity industry has been 
growing for years from a few boutique firms to € 3,7 T global industry. The questions are raised there-
fore whether the AIFMD contains all the relevant regulatory elements that are fit for purpose. 
 
Question 86. Are the rules provided in Section 2 of Chapter 5 of the AIFMD laying down the obli-
gations for AIFMs managing AIFs, which acquire control of non-listed companies and issuers, 
adequate, proportionate and effective in enhancing transparency regarding the employees of 
the portfolio company and the AIF investors? 
 

 Fully agree 
 Somewhat agree 
 Neutral  
 Somewhat disagree  
 Fully disagree 
 Don’t know / no opinion / not relevant 

 
Question 86.1 Please explain your answer to question 86, providing concrete examples and 
data, where available: 
 
./.  
 
Question 87. Are the AIFMD rules provided in Section 2 of Chapter 5 of the AIFMD whereby the 
AIFM of an AIF, which acquires control over a non-listed company, is required to provide the 
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NCA of its home Member State with information on the financing of the acquisition necessary, 
adequate and proportionate? 
 

 Fully agree 
 Somewhat agree 
 Neutral  
 Somewhat disagree  
 Fully disagree 
 Don’t know / no opinion / not relevant 

 
Question 87.1 Please explain your answer to question 87, providing concrete examples and 
data, where available: 
 
./.  
 
Question 88. Are the AIFMD provisions against asset stripping in the case of an acquired con-
trol over a non-listed company or an issuer necessary, effective and proportionate? 
 

 Fully agree 
 Somewhat agree 
 Neutral  
 Somewhat disagree  
 Fully disagree 
 Don’t know / no opinion / not relevant 

 
Question 88.1 Please explain your answer to question 88, providing concrete examples and 
data, where available: 
 
./.  
 
Question 89. How can the AIFMD provisions against asset stripping in the case of an acquired 
control over a non-listed company or an issuer be improved? 
Please provide your suggestion(s) including information, where available, on the costs and ben-
efits, advantages and disadvantages of the proposed measures: 
 
./.  
 
 
VI. SUSTAINABILITY/ESG  
 
Integrating sustainability factors in the portfolio selection and management has a double materiality perspective, in 
line with the non-financial reporting directive (2014/95) and the European Commission’s 2017 non-binding guide-
lines on non-financial. Financial materiality refers in a broad sense to the financial value and performance of an 
investment. In this context, sustainability risks refer to potential environmental, social or governance events or con-
ditions that if occurring could cause a negative material impact on the value of the investment. For example, physi-
cal risks from the consequences of climate change may concern a single investment/company, e.g. due to potential 
supply chain disruptions or scarcity of raw materials, and may concern welfare losses for the economy as a whole. 
Non-financial materiality, also known as environmental and social materiality, refers to the impacts of an invest-
ment/corporate activity on the environment and society (i.e. negative externalities). Still, there is also a financial 



 
 
 
 
Seite 65 von 73 
 
 

dimension to non-financial materiality. Notably, so-called transition risks arise from an insufficient consideration for 
environmental materiality, for instance due to potential policy changes for mitigating climate change (e.g. to regula-
tory frameworks, incentive structures, carbon pricing), shifts of supply chains and end-demand, as well as stake-
holder actions for mitigating climate change. 
The disclosure regulation 2019/2088 requires a significant part of the financial services market, including AIFMs, to 
integrate in their processes, including in their due diligence processes, assessment of all relevant sustainability 
risks that might have a material negative impact on the financial return of an investment or advice. However, at the 
moment AIFMs are not required to integrate the quantification of sustainability risks. Regulatory technical standards 
under the disclosure regulation 2019/2088 will specify principal adverse impacts to be quantified or described. This 
section seeks to gather input permitting better understand and assess the appropriateness of the AIFMD rules in 
assessing the sustainability risks. 
 
Question 90. The disclosure regulation 2019/2088 defines sustainability risks, and allows their 
disclosures either in quantitative or qualitative terms? 
Should AIFMs only quantify such risks? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 90.1 Please substantiate your answer to question 90, also in terms of benefits, disad-
vantages and costs as well as in terms of available data: 
 
The practice of assessing sustainability risks by fund managers and supervisors is still at early stages. 
In fact, there are several challenges for the integration of sustainability risks in the internal processes of 
AIFM. Those relate in particular to: 
 
 The level of uncertainty: Depending on the economic policies and regulatory interventions to con-

tain e.g. deterioration of environmental conditions, and the impact of such measures, a range of 
scenarios with very different economic and social implications is conceivable. AIFM need to monitor 
those developments around the globe, or at least with a view to an international dimension corre-
sponding with their investment universe.  
 

 Insufficient data coverage: The scarcity of relevant, comparable and reliable data represents a 
key challenge for identifying and measuring ESG risks. It is meanwhile universally acknowledged 
that the necessary data cannot currently be obtained from issuers. The valid disclosure require-
ments under NFDR do not require publication of specific indicators or other key figures and allow 
for the use of different standards and metrics. Therefore, the disclosures provided by companies so 
far are not comparable, in many cases lack essential information and overall cannot be used as the 
basis for assessing sustainability risks and opportunities. The availability of data is even worse with 
regard to non-EU companies that are not bound by regulatory reporting requirements. This means 
that in the current situation fund managers need to purchase ESG data, often of inferior quality, 
from commercial data vendors.  
 

 Methodological constraints: But even where data, e.g. relating to carbon emissions, are availa-
ble, it remains a challenge to understand the potential impacts of ESG factors on the performance 
of financial assets. This is due to methodological constrains since most risk management models 
are based on the use of historical data (i.e. historical experience) to estimate current or future risks. 
Another difficulty is the time-horizon mismatch. Especially the environmental factors often develop 
their full impact over decades and thus, are difficult to grasp by “traditional” risk management tools. 
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These challenges have been fully acknowledged by the EBA in its discussion paper on management 
and supervision of ESG risks for credit institutions and investment firms that is currently under consulta-
tion (EBA/DP/2020/03). In view of these difficulties that will certainly persist in the next couple of 
years, we do not deem it feasible to require quantitative disclosures of sustainability risks from 
AIFM. While methodologies evolve, and until the availability of non-financial information has im-
proved, AIFMs should always have the option to provide qualitative disclosures to investors.  
 
In any case, a discussion about the quantification of sustainability risk disclosure should pertain to all 
financial market participants and be led in relation to the SFDR framework. In order to provide added 
value for investors, disclosure of quantitative information on sustainability risk must be based on easily 
available, comparable and reliable data from companies and at least a common set of methodological 
principles.  
 
Question 91. Should investment decision processes of any AIFM integrate the assessment of 
non-financial materiality, i.e. potential principal adverse sustainability impacts? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 91.1 Please substantiate your answer to question 91, also in terms of benefits, disad-
vantages and costs. Please make a distinction between adverse impacts and principal adverse 
impacts and consider those types of adverse impacts for which data and methodologies are 
available as well as those where the competence is nascent or evolving: 
 
We assume that the Commission aims at clarifying as to whether any AIFM, i.e. regardless of its size, 
should be required to consider principal adverse impacts in its investment process. Such requirement 
would go beyond the provisions of Art. 4 SFDR that apply not only to AIFM, but to all financial market 
participants offering financial products. There is no identifiable cause for tightening up standards for in-
tegration of principal adverse impacts only for AIFM or for initiating such discussion before the effects of 
the SFDR rules to be still implemented by financial market participants could have been assessed. 
 
Moreover, integration of principal adverse impacts (PAIs) and other non-financial considerations 
in the investment process should always depend on the investment objectives and preferences 
of fund investors. This has been acknowledged under Art. 7 (1)(a) SFDR by requiring specific disclo-
sures on “whether and if so, how” PAIs are being considered at the product level. Extending this obliga-
tion to any AIFM and potentially any product independently of its investment features may cause the 
manager to act against its fiduciary duties towards the investors. It would also narrow down the invest-
ment opportunities and confine the AIFM’s ability to respond to the investment needs and preferences 
of especially professional investors. It should be clear that professional investors might then turn to 
third-country providers who would be able to offer them tailor-made investment solutions without being 
constrained by PAI considerations. This outcome would be clearly detrimental to the competitive posi-
tion of the EU asset management industry. It would also go against the principles of the EU Action Plan 
that is about reorienting capital flows and mobilizing private capital for sustainable projects, not about 
forcing investors into sustainable investments. 
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Question 92. Should the adverse impacts on sustainability factors be integrated in the quantifi-
cation of sustainability risks (see the example in the introduction)? 
 

 Fully agree 
 Somewhat agree 
 Neutral  
 Somewhat disagree  
 Fully disagree 
 Don’t know / no opinion / not relevant 

 
Question 92.1 If you agree, please explain how and at which level the adverse impacts on sus-
tainability factors should be integrated in the quantification of sustainability risks (AIFM or fi-
nancial product level etc.)? 
Please explain your answer including concrete proposals, if any, and costs, advantages and dis-
advantages associated there with. Please make a distinction between adverse impacts and prin-
cipal adverse impacts and consider those types of adverse impacts for which data and method-
ologies are available as well as those where the competence is nascent or evolving: 
 
 
Question 92.1 Please explain your answer to question 92: 
 
As explained in our reply to Q90 above, we consider it far too premature to require quantification of sus-
tainability risk. In view of the difficulties relating to the level of uncertainty in terms of implications of en-
vironmental or social factors for the financial performance and the lack of reliable and comparable data, 
it is not feasible to require quantitative disclosures of sustainability risks from AIFM. While methodolo-
gies evolve, and until the availability of non-financial information has improved, AIFMs should always 
have the option to provide qualitative disclosures to investors.  
 
More importantly, however, there is a clear conceptual difference between sustainability risk and 
PAIs. While sustainability risk is defined under Art. 2 (22) SFDR as a subtype of financial risks, i.e. the 
risk of actual or potential material negative impact on the value of the investment resulting from an envi-
ronmental, social or governance event, principal adverse impacts shall capture negative implications of 
investment decisions on especially environmental, social and employee matters (cf. recital 20, last sen-
tence, of SFDR). In our view, these two risk perspectives – internal and external portfolio risk – are very 
much aligned with the double materiality concept relevant to the non-financial reporting by companies.  
 
Moreover, it is clear that the PAIs as external risks arising from the investment decisions in a portfolio 
for sustainability issues may in some cases also become financially material. For instance, an invest-
ment in a company from an GHG-intense manufacturing sector has an adverse impact in terms of GHG 
emissions in the first place. This adverse impact could also materialize as a risk for the financial perfor-
mance in case of introduction of carbon-pricing mechanisms that would penalize highly emitting activi-
ties. In such case, the adverse impact of GHG emissions would become relevant for the assessment of 
sustainability risk in line with the SFDR definition referred to above.  
 
Consequently, PAIs and sustainability risks should be treated as two overlapping circles, but kept con-
ceptually separate. Consideration of PAIs in case they become financially relevant is already ensured 
by the sustainability risk definition under SFDR. 
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Question 93. Should AIFMs, when considering investment decisions, be required to take ac-
count of sustainability-related impacts beyond what is currently required by the EU law (such as 
environmental pollution and degradation, climate change, social impacts, human rights viola-
tions) alongside the interests and preferences of investors? 
 

 Yes 
 No 
 No, ESMA’s current competences and powers are sufficient 
 Don’t know / no opinion / not relevant 

 
Question 93.1 If so, how should AIFMs be required to take account of the long-term sustainabil-
ity and social impacts of their investment decisions? 
Please explain. 
 
 
Question 93.1 Please explain your answer to question 93: 
 
In our view, it is absolutely essential to acknowledge that AIFM and asset managers in general are being 
appointed as fiduciaries of their investors’ interests and while operating in a regulated environment, are 
accountable for fulfilling their contractual obligations based on their investors’ preferences and needs. 
This means that while investors become increasingly cognizant of ESG considerations and the number 
of investors interested in sustainable investment strategies is growing, AIFMs cannot, and should not, 
be required to take into account sustainability factors beyond those requested by investors.  
The Commission should be aware that a mandatory consideration of PAIs regardless of the needs 
and preferences of investors would significantly change the very nature of asset management. 
AIFM would be inevitably exposed to conflicting duties, i.e. the fiduciary duty to act in the best interest of 
their investors and to generate financial returns in line with the investment contract on the one hand and 
the potential duty to refrain from certain investments due to the identified PAIs on the other. Based on 
the understanding of PAIs as external risks, this conflict cannot be properly resolved. While integration of 
sustainability risks is being considered as consistent with the asset manager’s fiduciary duty given that it 
ensures long-term value creation (cf. the findings of the UNEP FI Report on fiduciary responsibility from 
July 2009), this argument does not apply to PAIs due to the lack of financial materiality inherent in this 
concept.  
 
Such a paradigm shift in the approach to asset management would be very problematic for globally active 
AIFMs with operations in jurisdictions outside the EU where the sole commitment to investors’ interests 
is being required. It would very likely create competitive disadvantages for AIFMs based in the EU. More-
over, European professional investors not interested in sustainability might turn to third-country providers 
who would be able to offer them investment solutions tailored to their specific preferences without being 
constrained by PAI considerations.  
 
More broadly, an obligation upon AIFM to take account of sustainability-related impacts of investment 
decisions would place a disproportionate responsibility upon fund managers. Identification and mit-
igation of adverse impacts on the environment or on social and employee matters should be required 
from the originators of such impacts, i.e. companies operating in the real economy, in the first place. In 
this regard, we welcome the EU initiative for sustainable corporate governance that aims at defining the 
respective directors’ duties and corporate responsibilities, but is unfortunately lagging behind the discus-
sion about the involvement of investors. A significant role should be also assigned to the institutional 
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asset owners, i.e. insurance companies and pension funds, that decide about investment strategies for 
assets underlying their obligations towards beneficiaries. AIFMs and other asset managers are clearly 
willing to play their role in contributing to a more sustainable economy. As fiduciaries of their investors’ 
interests, they are however the weakest part in the value chain and should therefore not be placed at the 
heart of the EU policy measures for combating negative impacts. 
 
Question 94. The EU Taxonomy Regulation 2020/852 provides a framework for identifying eco-
nomic activities that are in fact sustainable in order to establish a common understanding for 
market participants and prevent green-washing. To qualify as sustainable, an activity needs to 
make a substantial contribution to one of six environmental objectives, do no significant harm 
to any of the other five, and meet certain social minimum standards. In your view, should the EU 
Taxonomy play a role when AIFMs are making investment decisions, in particular regarding sus-
tainability factors? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 94.1 Please explain your answer to question 94: 
 
In our understanding, the EU Taxonomy has been conceived as a gold standard of environmental sus-
tainability against which investments need to be measured and reported. Under the Taxonomy Regula-
tion, such reporting requirements apply consequently to funds with ESG characteristics in the sense of 
Art. 8 SFDR or with environmental objectives in the sense of Art. 9 SFDR. Such funds shall be as-
sessed against the Taxonomy criteria for environmental sustainability given that they make explicit 
commitments to invest in line with certain environmental considerations. Starting from 1 January 2022, 
AIFM will also need to report about the alignment with the Taxonomy for any AIF that meets these crite-
ria.  
 
We fully support this underlying concept of the EU Taxonomy as a standard for assessing financial 
products in view of their environmental commitments. As a consequence of this approach, a mandatory 
use of the EU Taxonomy in the investment process should not be required. Indeed, a compulsory ref-
erence to the Taxonomy criteria in terms of sustainability factors that are considered especially as 
part of sustainable investment strategies would be quite problematic for the following reasons: 
 
 The EU Taxonomy will provide for a common understanding of environmentally sustainable invest-

ments at the level of economic activities. However, AIFM and other fund managers usually do not 
invest directly in economic activities, but in companies providing such activities, alongside other 
business lines. 

 
 The Taxonomy focuses on economic activities that can make significant contributions to the EU en-

vironmental objectives. Hence, it is clear that the Taxonomy will not cover all economic sectors and 
cannot apply as a tool for construing diversified portfolios other than those committed to investing in 
“green” activities. But even here, given its nascent status of development, the Taxonomy is not suit-
able as a basis for a systematic investment analysis.  

 
 Moreover, due to its focus on environmental issues and the limitations outlined above, the Taxon-

omy cannot be used as a basis for broad ESG strategies. Such strategies are based on an 
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evaluation of environmental, social and governance aspects in a holistic manner by considering a 
range of ESG indicators relevant to an investment. 

 
 Due to their granularity that involves definitions of specific thresholds, e.g. in terms of GHG emis-

sions, the Taxonomy criteria cannot be applied by AIFM or other market participants without the 
corresponding disclosures by investee companies. While such disclosures shall be provided by 
large issuers that fall under the scope of NFRD under Art. 8 Taxonomy Regulation, it is clear that 
this will only partially solve the data problem. Non-listed EU companies are currently not subject to 
NFDR even if they issue bonds that are traded on regulated markets. Most importantly, however, 
the data gap with regard to non-EU issuers will probably remain despite the NFRD reform 
planned for 2021, since those issuers are generally outside of the scope of EU regulation. In view of 
the fact that AIF invest globally on behalf of their investors (in German Spezialfonds focusing on eq-
uities, non-EU investments represent on average more than 50% of AuM), this poses a nearly in-
surmountable problem with regard to the application of the EU Taxonomy to AIF portfolios. 

 
Question 95. Should other sustainability-related requirements or international principles beyond 
those laid down in Regulation (EU) 2020/852 be considered by AIFMs when making investment 
decisions? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 95.1 Please explain your answer to question 95, describing sustainability-related re-
quirements or international principles that you would propose to consider? 
Please indicate, where possible, costs, advantages and disadvantages associated therewith. 
 
AIFM will be required to integrate sustainability risks in their internal governance and the investment 
process. In the market practice, this is often done in line with the UN Principles for Responsible Invest-
ment. In Germany, the UN PRI are relevant to more than 96 percent of securities funds managed by 
BVI members. On this basis, it can certainly be claimed that UN PRI became the market standards for 
sustainably managed funds. 
 
In general, however, we would caution against anticipating consideration of specific market standards 
for responsible investments. The EU rules for sustainable finance are evolving very fast and are likely to 
replace many relevant market standards in the near future. On a more general note, the EU legislators 
should not require or promote implementation of market standards they are not able to influence. Lastly, 
when it comes to the choice of sustainability standards to be taken account of in an ESG investment 
strategy, the ultimate decision must remain with the investor. 
 
 
VII. MISCELLANEOUS 
 
This section contains a few questions on the competences and powers of supervisory authorities. It also opens up 
the floor for any other comments of the stakeholders on the AIFMD related regulatory issues that are raised in the 
preceding sections. Respondents are invited to provide relevant data to support their remarks/proposals. 
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Question 96. Should ESMA be granted additional competences and powers beyond those al-
ready granted to them under the AIFMD: 
Please select as many answers as you like 
 

 entrusting ESMA with authorisation and supervision of all AIFMs 
 entrusting ESMA with authorisation and supervision of non-EU AIFMs and AIFs 
 enhancing ESMA’s powers in taking action against individual AIMFs and AIFs where their activ-

ities threaten integrity of the EU financial market or stability the financial system 
 enhance ESMA’s powers in getting information about national supervisory practices, including 

in relation to individual AIMF and AIFs 
 no, there is no need to change competences and powers of ESMA 
 other 

 
Please explain why you think ESMA should be entrusted with authorisation and supervision of 
all AIFMs. 
Please present costs, advantages and disadvantages associated with the chosen option. Con-
crete examples substantiating your answer are welcome: 
 
 
Please explain why you think ESMA should be entrusted with authorisation and supervision of 
non- EU AIFMs and AIFs. 
Please present costs, advantages and disadvantages associated with the chosen option. Con-
crete examples substantiating your answer are welcome: 
 
Entrusting ESMA with the authorisation and supervision of 3rd country AIFMs and AIFs would safeguard 
a uniform standard for the access of 3rd country firms and products to the internal market. 
 
Please explain why you think ESMA’s powers should be enhanced in taking action against indi-
vidual AIMFs and AIFs where their activities threaten integrity of the EU financial market or sta-
bility the financial system. 
Please present costs, advantages and disadvantages associated with the chosen option. Con-
crete examples substantiating your answer are welcome: 
 
 
 
Please explain why you think ESMA’s powers should be enhanced in getting information about 
national supervisory practices, including in relation to individual AIMF and AIFs. 
Please present costs, advantages and disadvantages associated with the chosen option. Con-
crete examples substantiating your answer are welcome: 
 
 
Please explain with what other additional competences and powers ESMA should be granted. 
Please present costs, advantages and disadvantages associated with the chosen option. Con-
crete examples substantiating your answer are welcome: 
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Question 97. Should NCAs be granted additional powers and competences beyond those al-
ready granted to them under the AIFMD? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 97.1 Please explain your answer to question 97, providing information, where availa-
ble, on the costs and benefits, advantages and disadvantages of implementing your suggestion: 
 
We are not aware of deficits regarding the powers granted to NCAs under AIFMD. 
 
Question 98. Are the AIFMD provisions for the supervision of intra-EU cross- border entities ef-
fective? 
 

 Fully agree 
 Somewhat agree 
 Neutral  
 Somewhat disagree  
 Fully disagree 
 Don’t know / no opinion / not relevant 

 
Question 98.1 Please explain your answer to question 98, providing concrete examples: 
 
We are not aware of deficits regarding the supervision of intra-EU cross-border entities under AIFMD. 
 
 
Question 99. What improvements to intra-EU cross-border supervisory cooperation would you 
suggest? 
Please provide your answer presenting costs, advantages and disadvantages associated with 
the suggestions. 
 
 
Question 100. Should the sanctioning regime under the AIFMD be changed? 
 

 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 100.1 Please explain your answer to question 100, substantiating your answer in terms 
of costs/benefits/advantages, if possible: 
 
 
 
Question 101. Should the UCITS and AIFM regulatory frameworks be merged into a single EU 
rulebook? 
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 Yes 
 No 
 Don’t know / no opinion / not relevant 

 
Question 101.1 Please explain your answer to question 101, in terms of costs, benefits and dis-
advantages: 
 
The coexistence of the UCITS and AIFM Directives, in addition to further pieces of EU legislation like 
EuVECA and EuSEF Regulations, has proven to be successful. During the 35 years of its existence, 
the UCITS framework in particular has evolved into a global brand known in virtually all regions of the 
world. It is unforeseeable what will happen to the perception of this brand if the legislative foundation 
were to be substantially altered.  
 
We advise against an overhaul of the proven and tested regulatory framework for investment funds 
without any evidence of material shortcomings. In any case, if a merger were to be envisaged, we rec-
ommend extending the scope of the AIFMD to UCITS managers while leaving the product rules on 
UCITS as a separate piece of legislation. 
 
Question 102. Are there other regulatory issues related to the proportionality, efficiency and ef-
fectiveness of the AIFMD legal framework? 
Please detail your answer, substantiating your answer in terms of costs/benefits/advantages, 
where possible. 
 

*********************************************** 


